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RENEGOT| ATI NG | NTERNATI ONAL PROJECT AGREEMENTS

by

Jeswal d W Sal acuse*

=S1|1 NTRODUCT| ON@

Experienced | awyers and executives know that the
chal | enge of international project negotiations is not just
“getting to yes,”! but also staying there. Despite |engthy
negotiations, skilled drafting, and strict enforcenent
mechani sms, parties to solemly signed and seal ed
i nternational project contracts often find thensel ves
returning to the bargaining table |ater on to “renegoti ate”
their agreenents.

The |l ast half century has w tnessed nunmerous exanples of

renegotiation in international business: the renegotiation of
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Gving In (2d ed. 1991).



m neral and petrol eum agreenents in the 1960s and 1970s, often
in the face of threatened host country nationalizations and
expropriations,? the | oan “reschedul i ngs” of the 1980s
following the debt crisis in many devel opi ng countries,® and
nost recently the “restructuring” of project agreenents and
financings required by the Asian financial crisis of the |late
1990s.* The pattern will certainly continue in the future.
For exanple, the entry of China into the Wrld Trade

Organi zation will pronpt the renegotiation of countless

i nternational business contracts made during that country’s
previous trade and investnment regine.”®

The renegotiati on of business deals is a constant and

2. See generally Abba Kolo & Thomas W Wil de, Renegoti ati on
and Contract Adaptation in International Investnment Projects,
1 J. Wrld Inv. 5 (2000) (offering excellent summary of major
renegoti ation cases in petroleumand m nerals industry);

Detl ev F. Vagts, Coercion and Foreign |Investnent
Rearrangenents, 72 Am J. Int’'|l L. 17, 36 (1978).

3. See, e.g., Vinof K. Aggarwal, Debt Ganes: Strategic
Interaction in International Debt Rescheduling (1996).

4, See, e.g., Rosa Maria Lastra, Central Banks as Lenders of
Last Resort: Lessons Fromthe Asian Contagion, 7 J. Fin. Reg.
& Comp. 234, 242 (1999).

5. See, e.g., Daniel Walfish, China--Free Trades Beware:
Renegoti ati ng Contracts After China Enters WIO Can Be Tri cky,
China Online News, June 13, 2000.




common phenonmenon of the international business environment.?®
In today’s business world, executives, |awers, and

governnment officials through renegotiati on seemto be seeking
continually either to alleviate a bargain that has becone
onerous or to hold on to a good deal that the other side wants
to change. The exanples are so nunerous that renegotiation of
a previous deal seens to be as basic to nodern business life
as is negotiating a new deal for the first time. In the new
econony characterized by rapid change, renegotiation may
becone even nore pronounced as conpanies try to find ways to
negotiate contracts that provide stability on the one hand yet
give the parties the flexibility to face the unknown on the
ot her.

The purpose of this Essay is to exam ne the phenonmenon of
renegoti ati on of international project agreenments, to explore
its nature and causes, and to offer useful advice on how best

to conduct the renegotiation process.

=S1l. DEFI NI NG RENEGOTI ATI ON@

Di scussions of “renegotiation” apply the termto three

6. See generally Jeswald W Sal acuse, Making G obal Deal s--
What Every Executive Shoul d Know About Negoti ating Abroad 147-
63 (1991) [hereinafter Making d obal Deal s].




fundamental ly different situations, and it is therefore
important to distinguish them at the outset. Each raises

di fferent problems, and each demands different solutions. The
three situations are: (1) post-deal renegotiations, (2)

i ntra-deal renegotiations, and (3) extra-deal renegotiations.’

=S2A. Post - Deal Renegoti ati ons@

Post - deal renegotiation refers to the situation in which
negoti ations take place at the expiration of a contract when
the two sides, though legally free to go their own ways,
nonet hel ess try to renew their relationship.® For exanple, a
project conmpany has built an electrical generating station in
an emergi ng market country and has nade a twenty-year
electricity supply contract with that country’s state public
utility corporation. At the end of twenty years, when | ocal
| aw considers their legal relationship at an end, the project
conpany and the public utility corporation begin discussions
on a second long-termelectricity supply contract, thereby
“renegotiating” their original relationship. Wile this

second negoti ati on process--a post-deal renegotiation--my

7. See id. at 151-55.

8. This process is also sonmetines referred to as “contract
renewal .”



seemat first glance to resenble the negotiation of their
original contract, it also has some notable differences, as
will be seen, that influence renegotiation strategies,

tactics, and outcones.

=S2B. I ntra- Deal Renegotiati ons@

A second type of renegotiation occurs when the agreenent
itself provides that, during its life at specified tinmes or on
t he happeni ng of specified events, the parties nay renegotiate
or review certain of its provisions. For exanple, the twenty-
year electricity supply contract nmentioned above m ght include
a provision calling for the renegotiation of the agreenent’s
pricing terns in the event of dramatic changes in fuel costs.

Or in an agreenent between a manufacturer and a sal es conpany
for the marketing of specific products, the contract may
stipulate that if the manufacturer devel ops new products it
will agree to renegotiate its original deal with respect to
the marketing of the new products.® Here renegotiation is

anticipated as a legitimate activity in which both parties,

while still bound to each other in a valid contract, are to
engage in good faith. It is an intra-deal renegotiation
9. See, e.g., Howek, Inc. v. Relisys, et al., 958 F. Supp.

46 (D.N.H 1997).



because it takes places within the |egal franmework established

for the original transaction.

=S2C. Extra- Deal Renegotiati ons@

The most difficult, stressful, and enotional
renegoti ations are those undertaken in apparent violation of
the contract or at least in the absence of a specific clause
aut horizing a renegotiation. These negotiations take place

“extra deal,” for they occur outside the framework of the

exi sting agreenent. Forced renegotiation of m neral
concession contracts of the 1960s and 1970s, negotiations to
reschedul e I oans following the Third World debt crisis of the
early 1980s, and the restructuring of infrastructure and
financial agreenments in the wake of the Asian financial crisis
of the late 1990s all fit within the category of extra-deal
renegoti ations. In each case, one of the participants was
seeking relief froma legally binding obligation wi thout any
basis for renegotiation in the agreenent itself. For exanple,
in the illustration given above, if the state public utility
conpany, without justification in the contract, had insisted
on negotiations to reduce the price it was conmmtted to pay
for electricity under the contract, such discussions would be

categorized as “extra-deal renegotiations,” because they would



be taking place outside of the |egal framework of the original

contract.

=S2D. Summary@

Al'l three types of renegotiation are a constant and ever-
present fact of international business life. All three differ
significantly fromthe situation in which two parties cone
together to negotiate a deal in first instance. At the sane
time, each of these three types of renegotiation differ anpong
t hensel ves with respect to the dynanm cs between the parties,
as well as the strategies and tactics they may enmploy. The
remai nder of this Essay will explore these three renegotiation
processes in detail. It will devote particular attention to
extra-deal renegotiations because they are a constant risk for
an international project and can have serious inplications for
proj ect sponsors and financing institutions. To illustrate
the problens and dynam cs of this kind of renegotiation, this
Essay will examne in sone detail a specific case of extra-
deal project renegotiation--the renegotiation of the Dabhol

Power Project in India.

=S111. POST- DEAL NEGOTI ATI ONS@

=S2A. Distinguishing Factors@




Al t hough post-deal renegotiations take place when the
original transaction has reached or is approaching its end,
several factors distinguish it froma negotiation in first
instance, factors that may significantly affect the
renegoti ati on process. First, by virtue of local |aw, custons
of the particul ar business concerned, or the parties’ express
or inmplied contractual conmtnents to one another, the parties
may have a | egal obligation to negotiate in good faith with
one anot her despite the fact that their original contract has
term nated; consequently, their ability to refuse to engage in
post -deal renegotiations may be limted. The existence and
preci se nature of such a duty will depend on the | aw governing
the contract.

Engli sh common | aw has traditionally recognized a broad,
unrestrai ned freedom of negotiation, which permts a party to
begin or end negotiation at any time for any reason.® The
rationale for this rule is that to limt the freedomto
negoti ate m ght di scourage persons from undertaking to nake
transactions in the first place. Although the common | aw has

traditionally upheld the freedomto negotiate in commerci al

10. See E. Alan Farnsworth, Precontractual Liability and
Prelimnary Agreenents: Fair Dealing and Fail ed Negotiati ons,
87 Colum L. Rev. 217, 221-22 (1987).




matters,™ the law in certain other countries has taken a |ess
i beral approach to perm ssible behavior in business
negotiations.* In such jurisdictions, once the parties have
commenced negotiations, they may have an obligation to
negotiate in good faith.

In the case of post-deal renegotiations, by reason of an
express provision in the original contract itself, the
prevailing practices and custons of the business concerned, or
t he conduct of the parties toward one another, the parties at
the term nation of their first contract may have an obligation
to negotiate in good faith a renewal of their relationship.

In contrast, parties seeking to negotiate a transaction in
first instance would have no such obligation and coul d abandon
negoti ations at any tine.

The precise content of the obligation to negotiate in
good faith negotiations will vary fromcountry to country. It
may i nclude a duty not to negotiate with a third person until
post - deal negotiations with a party in the origina
transaction have failed. It may al so i mpose an obligation not

to term nate renegoti ati ons wi thout reasonabl e cause and

11. See i d.

12. See generally Saul Litvinoff, Good Faith, 71 Tul. L. Rev.
1645, 1659-1662 (1997).




wi t hout having persevered for a reasonable length of tine.®
Failure by a party to fulfill its obligations to renegotiate
in good faith may result in liability in damages.

Even if the applicable | aw i nposes no | egal obligation to
renegotiate in good faith, the original contract, as well as
econom ¢ factors, may constrain the renegotiation process in
ways not present in the original negotiations. For exanple,
the twenty-year electricity supply contract nmentioned above
m ght provide that if the project conpany and the public
utility conpany fail to successfully negotiate a second
twenty-year supply contract at the end of the first agreenent,
the public utility conpany will be obligated to purchase the
proj ect conpany’s electrical generating facility in accordance
with a pricing formula specified in the original agreenment.

In addition to the factors arising out of |aw and
contract, numerous other elenments may influence post-deal
renegotiations. First, the parties in a post-deal
renegoti ati on have a shared experience of working together and
a know edge of each other’s goals, nethods, intentions,
capabilities, and reliability. Obviously, the nature of their

earlier experience together will significantly affect their

13. See Farnsworth, supra note 10, at 269-85 (discussing
meani ng of fair dealing in negotiations and offering instances
of unfair dealing).



renegoti ati on. For exanple, the problens of cross-cultural
conmmuni cation that may have conplicated their first
negotiation will probably be far | ess inportant in the second,
since the parties, through working together, have |earned nmuch
about each other’s cultures. Second, many of the original
guestions about their venture--its risks and opportunities--
have been answered and that information will shape bargai ning
positions in the renegotiation.

Finally, the willingness of the participants to reach an
agreement will be influenced by their tangible and intangible
investnents in their first relationship and the extent to
whi ch they can use those investnments advantageously in their
second contract. For exanple, the project conpany in the
illustration above will have built the generating facility,
organi zed itself, and trained its enployees to provide
electricity over the long termto a single specific purchaser,
the state public utility. All other things being equal, the
proj ect conpany may prefer to enter into a new contract with
the utility, rather than to make an agreenent with anot her
purchaser, since the latter course of action would entai
significant new risks and costs. Simlarly, the public

utility having cone to rely on the project for a mpjor portion




of its supply may wish to avoid the costs of finding another
supplier or creating its own electrical generating capacity.

I n any negotiation, a party’s behavior at the negotiating
table is influenced by its evaluation of avail able
alternatives to the deal it is trying to negotiate. Rational
negotiators will not ordinarily agree to a transaction that is
inferior to its best alternative to an agreenent at the
negotiating table.' 1In a post-deal renegotiation, each
party’s evaluation of its alternatives to a renegoti ated deal
will be heavily influenced by the history of its relationship
with the other party during their first contract.

In general, the success of post-deal renegotiations wll
depend on the nature of the relationship that has devel oped
bet ween the parties during the original contract. |[If that

relationship is strong and productive, the atnosphere at the

bargaining table will be that of two partners trying to solve
a comon problem If the relationship is weak and
probl ematic, the prevailing nmood will be that of two cautious

adversari es who know each other only too well.?®

14. See Fisher et al., supra note 1, at 99-102 (discussing
t he concept of BATNA, Best Alternative to a Negoti ated
Agr eenment) .

15. See generally Jeswald W Sal acuse, After The Contract,
What ? Negotiating to Work Successfully with a Foreign Partner,
2 Can. Int’l Law. 195-200 (1997).




=S2B. Sone Principles to Guide Post-Deal Renegotiations@

The factors discussed above give rise to the foll ow ng
principles that | awers, executives, and governnment officials
shoul d consider in structuring and conducting the process of

post-deal renegotiations.

=S31. Provide for Post-Deal Renegotiations in the Oiginal

Contract @

In project situations in which the desirability or
i kel'i hood of post-deal renegotiations is high, the parties
shoul d specify in their original contract the process and
rules that they will follow in conducting a post-deal
renegoti ati on. For exanple, the contract should state how
soon before the end of the contract that renegotiations are to
begin, how | ong the renegotiations are to conti nue before
either party may | egally abandon them where the
renegoti ations are to take place, and the nature of the
information that each side is to provide the other, anong
other matters. Recognizing that post-deal renegotiations nay

beconme problematic, the contract m ght al so authorize the use




of nmediators or other third-party helpers in the process. '

=S32. Individually and Jointly Review the History of the
Rel ati onship During the Original Contract@

As part of its preparation, each party to a post-deal
renegotiation should review carefully and thoroughly the
hi story of the experience of working together during the first
contract. An understandi ng of the problens encountered during
that period will enable each side to shape proposals to renedy
the situation during a contenpl ated second agreenent. To nake
that review an opportunity for creative problemsolving,
rat her than nutual acrinony over past m stakes, the parties
shoul d structure a joint review of past experience, perhaps
with the help of a neutral facilitator, at the beginning of
t he post-deal renegotiation process. For exanple, as a first
step in the renegotiation process, the parties m ght agree to
give a review team consi sting of executives from each

participating conpany the task of preparing a nutually

16. See Jeswald W Sal acuse, Direct Negotiation and Medi ation
in International Financial and Business Conflicts, in Non-
Judicial Dispute Settlenment in International Financi al
Transactions 53-72 (N. Horn & J. Norton eds., 2000)

[ hereinafter Direct Negotiation and Mediation]. See generally

C. Buhring-Uhle, Arbitration and Mediation in International
Busi ness (1996).



acceptabl e history of the project to be considered by the
negoti ators as they begin their work on a new agreenent.

| nevitably, during the course of post-deal renegotiations,
each side will refer to past events. The renegotiation
process may proceed nore snmoothly and efficiently if, at the
begi nni ng of the process, the parties have a common
under st andi ng of their history together, rather than engage in
a continuing debate about the existence and significance of

past events throughout the renegotiation.

=S33. Understand Thoroughly the Alternatives to the Deal @
Negoti ati on scholars stress the inportance of negotiators
knowi ng their alternatives to the deal that they are trying to
negotiate and estimating their counterparts’ alternatives.'
CGenerally, the better a negotiator’s alternatives away from
the negotiating table, the stronger the negotiator’s position
at the bargaining table.* |In a post-deal renegotiation, these
two tasks are often conplicated by the fact that the parties

may have conducted their business in such a way during the

17. See Fisher et al, supra note 1, at 99-102.

18. See, e.g., David Lax & Janes Sebenius, The Power of
Al ternatives or the Limts To Negotiation, in Negotiation
Theory and Practice 97-113 (J. Breslin & J. Rubin eds., 1991).




first contract that fewrealistic alternatives to a second
contract seem possible. For exanple, the project conpany that
owns a generating facility may feel that it has few other
options than to enter into a second contract with the state
public utility. O the public utility conpany in a country
that has a severe energy shortage may see no realistic
alternatives to making a second electricity power purchase
agreenent with the project conpany. Rather than accepting the
inevitability of a second contract, each side, |long before the
termnation of the first contract, should carefully exam ne
all options and seek to devel op possible alternatives before
entering into post-deal renegotiations. For exanple, the
state public utility corporation, several years in advance of
the end of the first contract, should contact other potenti al
project conpanies to determne their interest in devel oping

el ectrical generation plants in the country.

=S1111. | NTRA- DEAL RENEGOTI ATI ONS@

=S2A. Balancing Contractual Stability and Flexibility@

Due to the nature of projects thenselves, project
agreenents cover long tine periods, usually many years,
i nclude several parties, deal with highly conplex technica

and financial matters, and involve |arge sunms of noney. As a



result, all sides in the negotiation process seek contractual
stability. At the sanme tinme, the parties know that during the
long tinme period covered by their agreenent, nmany unforeseen
political, econom c, regulatory, and technical circunstances
may arise to drastically change the bal ance of benefits from
the project that the parties contenplated at the tinme that
they signed the project agreenent. Consequently, one can
argue that a certain degree of flexibility is a second

i nperative that the project contracting process should seek.
To provide for that flexibility, mechani sns could be included
in the contract to allow the parties to adjust their
relationship to such changes in circunstances.

One approach to balancing the inperatives of stability
and flexibility in project agreenments is for the contract
itself to authorize the parties to renegotiate key el enents of
their relationship upon the happening of specified events or
circumstances. The inclusion in the contract of sone type of
i ntra-deal renegotiation clause woul d appear to be a w se
basis for establishing a |ong-term business rel ati onship.

Al t hough coment ators have advocated specific renegotiation or
revision clauses in long-terminternational business

agreenents, these provisions have traditionally been rarely



used. ! |ndeed prevailing contracting practice anpng western
firms and | awyers is just the opposite. Their preferred
approach is to try to anticipate all possible future
contingencies and to provide for themin the contract
document, while seeking to foreclose any possibility of
renegotiating its terns at a |l ater date.

The traditional reluctance to use renegotiation cl auses
stenms froma variety of factors, both |egal and practical.
First is the concern anong | awers that renegotiation cl auses
are nerely “agreenments to agree” and, therefore, may be
inval id and unenforceabl e under the |aw of many countries.?
Judi ci al precedent on the validity of renegotiation clauses is
sparse, so guidance in this area cones al nost exclusively from
judicial doctrine with respect to contract renewal and
prelimnary agreements.? Unlike the English comon |aw, which
has tended to disnm ss agreenments to negotiate as
unenforceabl e, the contenporary approach in nmany Anerican

jurisdictions is to hold that agreenents to negotiate in good

19. M Bartels, Contractual Adaptation and Confli ct
Resolution 65 (James E. Silva trans., 1985); see also Kolo &
Wal de, supra note 2, at 43.

20. See, e.g., J. W Carter, The Renegotiation of Contracts,
13 J. Contract L. 185, 188 (1999).

21. See generally Farnsworth, supra note 10.




faith are not unenforceable as a matter of |aw. %2

According to
one recent case froma U S. Federal District Court, “the
critical inquiry in evaluating the enforceability of an
express or inplied agreenent to negotiate in good faith is
whet her the standard agai nst which the parties’ good-faith
negotiations are to be neasured is sufficiently certain to
conport with the applicable body of contract law "% A
specific renegotiation clause in an existing contract with
definite terns as to how the parties are to conduct the
renegoti ati on process would easily neet this standard of
enforceability. The required certainty would be further
satisfied by specifying the precise events that give rise to
the obligation to renegotiate and by specifically providing
for the timng, locale, and conditions of the renegotiation
process, anong others.

Practical considerations have | ed western | awers and
executives to view renegotiation clauses with suspicion on the
grounds that they increase uncertainty and risk in business

transactions and of fend western concepts of the sanctity of

22. See Howtek, Inc. v. Relisys, et. al., 958 F. Supp. 46
(D.N.H 1996); Channel Home Ctr. v. Grossman, 795 F.2d 291
299 (3d Cir. 1986).

23. See Howt ek, 958 F. Supp at 48.




the contract.? Their presence in a contract also creates a
risk that one of the parties will use a renegotiation clause
as a lever to force changes in provisions that, strictly
speaki ng, are not open to revision. Mreover the challenge of
drafting these provisions and the heightened risks to
contractual stability by renegotiation provisions, that have
yet to be tested in the courts are additional factors that
have deterred |l awers fromusing themin |long-term business
contracts. ?

Despite these potential pitfalls, the inclusion of a
renegoti ati on clause may actually contribute to transacti onal
stability in certain situations. First, in cases in which
significant changes in circunstances may result in severe
unexpected financial hardship, a renegotiation clause may
permt the parties to avoid default, with the attendant risk
of litigation and extra-deal renegotiations. At the outset,
the parties should recognize the risk of changed circunstances

and create within the contract a process to deal with them

24. See W A. Stoever, Renegotiations in International
Busi ness Transactions 27 (1981).

25. See, e.g., Nagla Nassar, Sanctity of Contracts Revisited
205-30 (1995); Carver, supra note 20, at 189; and K. M
Sharma, From “Sanctity” to “Fairness”:. An Uneasy Transition

in the Law of Contracts, 18 N.Y.L. Sch. J. Int’l & Conp. L.
95, 132-42 (1999).




rather than to try to predict all eventualities and | eave the
matter up to the courts or arbitrators when those predictions
prove to be fl awed.

A second situation in which a renegotiation clause my be
hel pful occurs in cases in which the parties, by virtue of
their differing cultures, understand and perceive the basis of
a business transaction in fundamentally different ways. For
exanpl e, western notions of business transactions as being
f ounded upon | aw and contract often clash with conceptions in
ot her cultures that hold that business dealings are
fundamental |y based on the relationship between the parties
involved.®® In many Asian countries, in particular, business
executives consider the essence of a business deal to be the
relationship between the parties, rather than the witten
contract which can only describe that relationship inperfectly

7

and inconpletely.? Often persons fromthose cultures assune

26. See Philip J. MConnaughay, Rethinking the Role of Law
and Contracts in East-Wst Commercial Relations, Va. J. Int’l
L. (forthcom ng 2001); see also Jeswald W Sal acuse, Ten Ways
That Culture Affects Negotiation, 14 Neg. J. 221, 225-27
(1998) [hereinafter Ten Ways]; Lucian Pye, Chinese Negotiating
Style (1982).

27. See Ten Ways, supra note 26, at 222 (surveying over 300
executives and | awers fromtwelve nationalities and finding
significant differences anong nationalities on whether they
vi ewed goal of negotiation as creating contract or creating
relationship). Whereas 74% of the Spanish respondents vi ewed




t hat any | ong-term business relationship includes an inplicit,
fundanental principle: in tims of change, parties in a

busi ness relationship should neet to decide together how to
cope with that change and adjust their relationship
accordingly.

In long-term busi ness transacti ons between a western and
an Asian firm the western party may view the transaction as
set in the concrete of a | engthy and detail ed contract,
wi t hout the possibility of nodification, while the eastern
party may see the transaction as floating on fluid personal
and social relationships between the parties that contain an
implicit commtnment to renegotiate the ternms of the
transaction in the event of unforseen happenings. 1In a |ong-
termtransaction, such as a joint venture project between
eastern and western conpani es whose success depends on cl ose
and continuing cooperation, it my be wise to recognize this
difference of view at the time of negotiation and attenpt to
find some m ddl e ground.

A renegotiation clause may represent such m ddle ground

bet ween total contractual rigidity on the one hand and

t he goal of a negotiation as concluding a contract (instead of
creating a relationship), 67% of the Indians clainmed that a
relati onship, rather than a contract, was their negotiating
goal . Id.



conplete relational flexibility on the other. Thus, rather
than dism ss the possibility of renegotiation and then be
forced at a later tine to review the entire contract, project
partners who want to enable their business relationship to
weat her difficult seas should recognize the possibility of
renegotiation at the outset of their dealings with one another
and should set down a clear framework within which to conduct
that process. Through a renegotiation clause, the parties
recogni ze the possibility of redoing their deal, but control
the renegotiation process. An intra-deal renegotiation
clause, then, may give stability to an arrangenent whose | ong-

termnature creates a high risk of instability.

=S2B. Approaches to Intra-Deal Renegotiati on@

In recent tinmes, the use of renegotiation clauses seens
to have becone somewhat nore frequent as a nmeans of dealing
with the problem of unpredictable future changes in
circunstances in |ong-term agreenments.?® A review of possible
approaches to intra-deal renegotiation clauses may be useful
to executives, |awers, and governnment officials involved in

proj ect contracting.

28. See Carter, supra note 20, at 189.



=S31. The Inplicit M nor Renegotiation Cl ause@

Persons responsi ble for project inplenentation know that
despite sonme |awers’ claims to the contrary, project
agreenents, no matter how detail ed, are not a kind of
automati c, conprehensive instruction booklet that the parties
follow blindly. Tinme and again, executives involved in the
actual inplenmentation of international projects have given the
aut hor the sane nessage: “Once the contract is signed, we put
it in the drawer. After that, what matters nost is the
rel ati onship between us and our partner, and we are
negotiating that relationship all the tine.” At best, such
contracts are frameworks within which the parties constantly

9

negotiate their relationship.® What this view neans in

practice is that certain matters in the transaction, usually

29. See Karl N. Llewellyn, What Price Contract? An Essay in
Per spective, 40 Yale L. J. 704, 736-37 (1931). Sixty years
ago, Karl Llewellyn made the sane point when he w ote:

=xt

To sum up, the major inportance of a |legal contract is to
provide a frame-work for well-nigh every type of group

organi zation and for well-nigh every type of passing or

per manent rel ati on between individuals and groups, up to and

i ncluding states--a franme-work highly adjustable, a franme-work
whi ch al nbst never accurately indicates real working
relations, but which affords a rough indication around which
such relations vary, an occasional guide in cases of doubt,
and a norm of final appeal when the relations cease in fact to
wor K.

=f t
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but not always of a m nor nature, are subject to renegotiation
by the parties as part of the on-going relationship, despite
the fact that their contract contains no specific

renegoti ation clause.

One can therefore argue that an
“inplicit mnor renegotiation clause” is part of the project
agreenment. For exanple, if the electrical supply agreenent in
t he exanpl e above provides that the project is to conmence
delivery of electricity on June 1, 2002, but it |ater becones
apparent that a four-day national religious holiday falls on
that date, making it difficult for the public utility to

accept delivery, the parties would renegotiate a nore

appropriate time for delivery.

=S32. Review Cl auses@
Long-term contracts, particularly in the oil and m neral
i ndustries, sonetines conmt the parties to neet to review the
operation of their agreenent fromtime to tine.3 Thus, one
m ni ng agreenent provided that the parties were to neet
t oget her every seven years “with a view to considering in good

faith whether this Agreement is continuing to operate fairly

30. See Kol o & Wal de, supra note 2, at 45.

31. See id. at 43.



to each of themand with a view further to discussing in good
faith any problens arising fromthe practical operation of

this agreement.”®

Al t hough the words “negotiation” or
“renegotiation” are not used in the clause, one reasonable
interpretation is that it carries an inplicit obligation for

the parties to negotiate solutions to problens in good faith.

=S33. Automatic Adjustnment Cl auses@

Proj ect agreenents often contain certain terns, such as
t hose concerning prices or interests rates, subject to
automati ¢ change by reference to specified indices, such as a
cost of living index or the London Interbank Offered Rate
(“LIBOR’).%* For exanple, in the electricity supply contract
di scussed above, the price to be paid for the electricity by
the public utility mght be tied to variations in fuel costs
or to the local cost of living index. While the aimof such a
provision is to provide for flexibility without the risks
i nherent in renegotiation, negotiations may still be necessary
during the life of the contract in order to apply the index in

unantici pated situations or in the event that the index itself

32. W Peter, Arbitration and Renegotiation in International
| nvest ment Agreenents 79 (1995).

33. See Kol o & Wal de, supra note 2, at 44.



di sappears or becomes i nappropriate. >

=S34. Open-Term Provi si ons@

Because of the difficulties and risks inherent in trying
to negotiate arrangenents to take place far in the future,
sone project agreenents specifically provide that certain
matters will be negotiated at a later tine, perhaps years
after the contract has been signed and the project
establi shed. For exanple, the electricity project conpany
menti oned above m ght agree to negotiate appropriate senior
managenent training schenmes after it has constructed the
facility and begun to hire local managers. This type of
provi sion m ght be called an “open-terni clause because the
matter in question has been |eft open for negotiation at a
later tinme.®

In a strict sense, of course, the subsequent negotiation

of the open termis not really a renegotiation of anything,

since the parties have not yet agreed to anything with respect

to the open term In a broader sense, however, the
negotiation of the open termat a |later tinme will have the
34. | d.

35. See Farnsworth, supra note 10, at 250 (discussing what he
calls “agreements with open terns”).



effect of nodifying the over-all relationship between the
parties. Moreover, it is not inconceivable that one or both
of the parties could use the opportunity of negotiating the
open term as an occasion to seek concessions or changes in
ot her ternms through the common negotiating device of |inking
i ssues. For exanple, the project conmpany m ght offer a
particularly attractive managenment training programif the

governnment woul d agree to certain desired regul atory changes.

=S35. Renegotiation Clauses@

In an effort to balance the inperatives of contractual
stability with the need for flexibility in Iong-term
arrangenents, some project agreenments may contain a definite
clause that obligates the parties to renegotiate specified
terns affected by changes in circunstances or unforeseen
devel opnments, such as those concerning construction costs,
governnental regulations, compodity prices, or product
specifications. For exanple, in a contract for the
expl oration of petroleum the Governnent of Qatar and an oil
conpany had agreed that they would negotiate future
arrangenents for the use of natural gas not associated with

oil discoveries if comrercial quantities of such “non-



associ ated” gas were later found in the contract area.>* In
addi ti on, as Kolo and Wal de point out, renegotiation clauses
in investnment contracts often acconpany stabilization cl auses,
by which a host country prom ses that any changes in | aws or
regul ations will not adversely affect the foreign investnent
project. The effect of the two clauses is to obligate the
host governnent and the project conpany to enter into
negotiations to restore the financial equilibriumthat such
new | aws and regul ati ons nmay have destroyed.*

An intra-deal renegotiation clause obligates the parties
only to negotiate, not to agree. |If the parties have
negotiated in good faith pursuant to the clause but fail to
reach agreenent, that failure cannot justify liability on the
part of one of the parties. |In the Qatar case nentioned
above, the oil conpany ultimately found comrercial quantities
of non-associ ated natural gas and entered into negotiations
with the Governnent of Qatar concerning its use. Wen the two
sides failed to reach agreenment, the oil conpany brought an

arbitral proceeding against the Governnment. The oil conpany

36. Wntershall, A G, et al. v. Government of Qatar, 28
l.L.M 795, 814 (Ad Hoc Arbitral Tribunal 1989); J. Carver &
H. Hossain, An Arbitration Case Study: The Di spute That Never

Was, 5 ICSID 311 (W Bank 1990).

37. Kol o & Wal de, supra note 2, at 44-45.



claimed that, by failing to agree to a renegotiation of their
agreenent with respect to natural gas, the Qatar Governnment
had breached its contract with the oil conpany. The arbitral
tribunal rejected this argunment on the grounds that the duty
to negotiate in good faith does not include an obligation to
accept proposals made by the other side and that the Qatar
Governnment’s refusal to accept those proposals was based on
reasonabl e commerci al judgnments. *

In order to bring finality to the process of intra-dea
renegotiation, parties sonmetinmes include a “contract
adaptation clause” in long-term project agreenents. A
contract adaptation clause stipulates that on the happeni ng of
certain specified events the parties will first seek to
negotiate a solution and, failing that, refer their problemto
a third party for either a recomendati on or a binding
deci si on, depending on the desire of the parties to the

® Certain institutions, such as the International

contract.?®
Chamber of Commerce and the World Bank’s Centre for the

Settl enent of I|Investnment Di sputes, have devel oped rul es and

38. Wntershall v. Governnent of Qatar, 28 I.L.M at 814.

39. See Int’'|l Chanber of Commerce, Adaptation of Contracts;
Bartel s, supra note 19; Adaptation and Renegoti ati on of
Contracts in International Trade (Norbert Horn ed., 1985).



facilities to help carry out the contract adaptation process.*

=S11 V. EXTRA- DEAL RENEGOTI ATI ON@

=S2A. The Context of Extra-Deal Renegotiations@

I n an extra-deal renegotiation, one party insists on
renegotiating the ternms of a valid contract that contains no
express provision authorizing renegotiation. Unlike
negoti ations for the original transaction, which are generally
fuel ed by both sides’ hopes for future benefits, extra-deal
negoti ations begin with both parties’ shattered expectations.

One side has failed to achieve the benefits expected fromthe
transaction, while the other is being asked to give up
sonet hing for which it bargained hard and which it hoped to
enjoy for a long tinme. And whereas both parties to the

negoti ation of a proposed new venture participate willingly,
if not eagerly, one party always participates reluctantly, if
not downright unwillingly, in an extra-deal renegotiation.

Beyond nere di sappoi nted expectations, extra deal
renegoti ations, by their very nature, can create bad feelings

and m strust. One side believes it is being asked to give up

40. See Int’l Chanmber of Commerce, Adoption Rules, Pub. 326
(1978); Mezger, The ICC Rules for the Adaptation of Contracts,
in Adaptation and Renegotiation of Contracts in International
Trade (Norbert Horn ed., 1985).




sonething to which it has a legal and noral right. It views
the other side as having gone back on its word, as having
acted in bad faith by reneging on the deal. |ndeed, the
reluctant party may even feel that its is being coerced into
participating in extra-deal renegotiations since a refusal to
do so would result in losing the investnment it has already
made in the transaction. Thus, it is very difficult for the
parties to see extra-deal renegotiations as anything nore than
a process in which one side wins and the other side |oses.
Whereas the negotiation of any transaction in first instance
is usually about the degree to which each side will share in
expected benefits, an extra-deal renegotiation is often about
allocating a loss. At the sane tine, because the parties are
bound together in a |legal and economi c relationship, it is
usually much harder for one or both of themto walk away from
a troubled transaction than it is for two unconnected parties
to wal k away from negotiating a prospective business
transaction in first instance.

I n nost countries, the | aw does not oblige a party to
enter into renegotiations, no matter how conditions have

changed or how heavy the costs incurred by the other side are




since the contract was originally concluded.* |ndeed, the
common | aw of England at one tinme viewed sone renegoti ated
contracts as invalid since they | acked consideration in those
cases in which as a result of the negotiation a party was
promising to do no nmore than it was already obligated to do.*

In general, unless some |egal doctrine, such as frustration,
is applicable to excuse performance, the party being asked to
renegoti ate an existing agreenent has a legal right to refuse
to renegotiate and to insist on performance in accordance with
the letter of the contract. On the other hand, requests or,
in sonme cases, denmands for renegotiation of an existing
agreenent are often acconpani ed by express or inplied threats,
i ncludi ng governnmental intervention, expropriation, slow down
in performance, or the conplete repudiati on or cancellation of
the contract itself.

In response, of course, the other party usually has a

41. Carter, supra note 20, at 185 (stating “the so-called
cl assical | aw of contract does not include a doctrine of

renegotiation”). “This can be expressed by saying that there
are no |legal principles which can be invoked by one party to
require the other to renegotiate a contract.” | d.

42. Stilk v. Mrick, 2 Canp 317, 6 Esp 129 (1809). Recent
cases have held that the concern in enforcing renegotiated
contracts should not be |ack of consideration but presence of
duress. WIllianms v. Roffey Bros. & Nicholls (Contractors)
Ltd., 1 QB. 1 (Eng. C. A 1991). See S. M Waddans,
Commentary on ‘' The Renegotiation of Contracts’, 13 J. Contract
L. 204 (1999).




|l egal remedy in the courts or in arbitration of enforcing its

contract and will often threaten to assert it. However, its
willingness to pursue a legal renedy to its conclusion, rather
than renegotiate, will usually depend on its eval uati on of

that remedy in relation to the results its expects from
renegotiation. To the extent that the net benefits (i.e.,
benefits m nus costs) fromrenegotiati on exceed the expected
net benefits fromlitigation, arbitration, or other |egal
remedy, the rational party will ordinarily engage in the
requested renegotiation. But if either before or during the
renegotiation, a party judges that the net benefits to be
derived fromlitigation will exceed the net benefits to be

gai ned in any renegotiation, that party will normally pursue
its legal renmedies. On its side, the party requesting the
renegotiation will be making its own cost/benefit analysis of
the relative merits of contract repudiation and its probable
fate in arbitration or litigation. As long as it judges that
the net benefits of repudiating the contract are |ess than the
net benefits of respecting it, the contractual relationship
will continue. But when, for whatever reason, it judges the
respective net benefits to be the opposite, the result will be

a demand for renegotiation with the threat of eventual




repudi ation in the background. Figure 1 seeks to capture this
dynam c.

[ Figure 1]

The Effect of Changing
Circumstances
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A party’s reluctance to agree to an extra-deal
renegoti ati on may be due not only to the inpact of
renegoti ation on the contract in question, but on other
contracts and business relationships as well. The side being
asked to relinquish a contractual right nay feel the need to
show other parties with which it has relationships that it
cannot be taken advantage of. Yielding to a demand for the

extra-deal renegotiation of one contract may encourage ot her



parties to ask for renegotiation of their agreenments as well.
Renegoti ati on of one transaction with one particular party
may set precedent for other renegotiations with other parties.
This concern for the potential ripple effect fromextra-dea
renegoti ations clearly contributed to the reluctance of
i nternational commercial banks to yield to demands by
i ndi vi dual devel opi ng countries for a revision of |oan ternmns.
Concessions to Mexico would inevitably | ead Argentina to
demand equal treatment in its own extra-deal renegotiations.?*
In considering the problem of renegotiation, this section
of the Essay first will exam ne the causes of renegotiation,
then will focus on a particular project renegotiation, the
case of Enron’s Dabhol Project in India, and finally wll
propose a few principles to assist parties in conducting

extra-deal renegotiations of international project agreenents.

=S2B. The Causes of Extra-Deal Renegotiati on@

The causes of extra-deal renegotiations in international
project transactions are numerous, perhaps too nunmerous to be

cat al ogued here. Nonethel ess, nost factors contributing to

43. See Alfred Mudge, Sovereign Debt Restructure: A
Perspective of Counsel to Agent Banks, Bank Advi sory Groups,
and Servicing Banks, in A Dance Along the Precipice: The
Political and Econom c Di mensions of the International Debt
Probl em 105, 106 (WIIliam N. Eskridge, Jr. ed., 1985).




the need for extra-deal renegotiations seemto fall into two
basic categories: (1) the parties’ inperfect contract with
respect to their underlying transaction and (2) changed

circunstances after they have signed their agreenent.

=S31. The Parties’ Inperfect Contract@

The goal of any written contract is to express the full
meani ng and extent of the parties’ understandi ng and agreenent
concerning the transaction in which they are about to enter.
Despite lawers’ belief in their abilities to capture that
understanding in | engthy and detail ed contracts, in practice a
witten contract, particularly in long-term arrangenents, can
only achi eve that goal inperfectly, largely for three reasons.

First, the parties to |long-term agreenents are incapabl e of
predicting all of the events and conditions that nay affect
their transactions in the future. Second, the transaction
costs of making contracts |limt the resources that the parties
are willing to devote to the contracting process and restrict
the ability of the parties to arrive at a contract that
perfectly reflects their comon understandi ng of the
underlying transaction. Thus, an ideal contract for a | ong-
termtransaction is inpossible to achi eve because it would

require perfect foresight and limtless resources for



negotiating and drafting the contract.* Moreover, even if the
parties had the requisite foresight and resources to draft a
perfect contract reflecting their understanding in all its
present and future dinmensions, a court, arbitral panel, or

ot her enforcenent body m ght not be unable to apply that
contract accurately and inexpensively.

Third, in international transactions, the problem of
accurately negotiating and articulating the parties’ intent
with respect to a long term arrangenment is particularly
difficult because of the parties’ differing cultures, business
practices, ideologies, political systens, and | aws--factors
that often inpede a true comon understandi ng between them and
inhibit the devel opment of a working relationship.* One
encounters this problemparticularly in | ong-term business and
financial arrangenments. For exanple, although the parties to
alliances, joint ventures, and nergers usually announce them
with great fanfare at the start, they often becone

di sappointed within a short time and in many cases term nate

44. See E. L. Talley, Contract Renegotiation, Mechanism

Desi gn, and the Liquidated Damages Rule, 46 Stan. L. Rev.
1195, 1206 (1994); M E. Tracht, Renegotiation and Secured
Credit: Explaining The Equity of Redenption, 52 Vand. L. Rev.

599, 623-24 (1999).

45. See generally Mking G obal Deals, supra note 6.




them earlier than expected. Various studies have found that
bet ween 33% and 70% of international alliances surveyed
eventual |y broke up and that business executives generally
consider joint ventures to be notoriously unstable.*

Once the contract has been signed and the parties begin
to work together, nunerous conflicts caused by a | ack of
conmon under standi ng can arise to threaten the very existence
of the transaction. Here are a few exanples drawn from
experience around the worl d:

A smal | energi ng- market conpany in a joint venture
with a large U S. nmultinational corporation feels
much weaker than its partner and is therefore afraid
that it will be taken advantage of. Consequently,
in all dealings with the U S. conpany, it is
extrenmely guarded and slow to reach agreenent, an
attitude that is hanpering the devel opnent of the
vent ure.

A U S firmhas created a pharmaceutical conpany in
Russia with a | ocal partner and wants to confine the
venture to narrow and specific areas. However, its

Russi an partner wants to expand into activities

46. See Benjam n Gones-Casseres, The Alliance Revolution 52
(1996) .



unrelated to the U S. conpany’s conpetence, |ike the
production of television prograns. Disagreenment
over this question is causing tension in the
relationshi p.

A Eur opean conpany and Chi nese enterprise have
established a joint venture that has clear nutual
benefits, but both parties are very cautious about
sharing informati on. The Chinese partner wthholds
i nformati on about custoner problens with products
and requests for new product features. |In response,
t he Europeans have sl owed the transfer of technol ogy
badly needed by the venture. The two sides are also
in conflict over advertising expenses. The

Eur opeans want to spend heavily on advertising while
t he Chinese oppose these expenditures as
unnecessary.

A U S. pharmaceutical firmwth a long tradition of
strong presidents and top-down managenent, has
acquired a Swedish firmw th a management style that
entails getting the whol e managenment group’s

approval before making a big decisions--alla aer |

baten, “getting everybody in the boat,” according to

the Swedes. The difference in style is causing



severe internal conflict and the possible | oss of
tal ented nmanagers and scienti sts.

None of these problens could have been sol ved by
contractual provisions alone. None can be settled by invoking
arbitration or other dispute settlenent clauses. The best
means of solving these problens is for the parties to these
transactions to sit down together and refine their
rel ati onship through renegotiation of their underlying

transacti on.

=S32. Changed Circunstances@

Changes in circunmstances since the tinme of the original
contract are a second mmj or cause for post-deal
renegoti ations. A sudden fall in comodity prices, the
out break of civil war, or the inmposition of currency controls
are exanples of changes in circunstance that have forced the
parties back to the negotiating table. As Professor Raynond
Vernon argued over three decades ago with reference to m neral
i nvest nent projects, a bargain once struck will inevitably
beconme obsolete for one of the parties and i ssues once agreed
upon will be reopened at a later tinme. Project agreenents, in

Vernon’s words, are “obsol escing bargains.”*

47. Raynond Vernon, Sovereignty at Bay: The Miltinational



CGeneral ly speaking, changes in circunstances can either
increase or decrease the costs and benefits of the agreenent
to the parties. As Figure 1 shows, when a change in
circunstances neans that the cost of respecting a contract for
one of the parties is greater than the cost of abandoning it,
the result is usually rejection of the deal or a demand for
its renegotiation. The notion of “costs” and “benefits” are
not limted to purely econom c calculations. Political and
soci al costs and benefits nmust also be accounted for. In one
case involving a long-terminvestnment project in Egypt in
1974, the Egyptian governnment signed an agreenent because it
percei ved the econom c benefits of the project, a resort
conplex to be built near the G za Pyram ds, as exceeding its
potential costs. But when public and international opposition
became strong and persistent, the governnent cancelled the
proj ect because it perceived the political costs to outweigh
the benefits to be derived fromits construction.“

A traditional thenme in international business circles is

the | ament over the “unstable contract,” the profitable

Spread of U S. Enterprises 46 (1971).

48. See Int’l Comm Arb.: Award in the Arbitration of S. P.P.

(Mddle East) Limted, Southern Pacific Properties Limted,
and the Arab Republic of Egypt, the Egyptian General Conpany
for Tourismand Hotels, 22 I.L.M 752 (1983).




agreenment for one side that the other side refuses to respect.
Al t hough hard data on the subject is |acking, anecdot al

evi dence suggests that contractual instability is nore
preval ent in international business than in the donestic
setting. Certainly one can say that international business
transactions involve special factors not present in domestic
deal s and that these factors heighten the risk of contractual
instability. First, because the international environnment
itself is so unstable, international business dealings seem
particul arly susceptible to sudden changes such as currency
deval uati on, coups, wars, and radical shifts in governnments
and governmental policies.

Second, mechanisns for enforcing agreenents are often

| ess sure or nore costly in the international arena than in
t he domestic setting. |f one side in an international
transacti on does not have effective access to the courts or
arbitral tribunals to enforce a contract or to seize assets,
the other party may have little to lose in rejecting the
contract that it judges burdensome or in demanding its
renegotiation. Thus, this factor has the effect of reducing
the costs to be incurred by not fulfilling its contractual
obl i gati ons.

Third, foreign governnents are often inportant



participants in international transactions. They often
reserve to thenselves, either explicitly or inplicitly, the
power to repudi ate agreenent on grounds of protecting national
sovereignty and public welfare.

Finally, the world s diverse cultures and | egal systens
attach differing meanings and degrees of binding force to a
signed contract and recogni ze varying causes to justify
avoi dance of onerous contractual burdens.” For exanple, a
Spani sh conpany in a long-termtransaction with an Indian firm
may view their signed contract as the essence of the deal and
t he source of the rules governing their relationship inits
entirety. The Indian partner, however, may see the deal as a
partnership that is subject to reasonabl e changes over tinme; a
partnership in which one party ought not to take advantage of
purely fortuitous circunstances |like radical and unexpected

movement in exchange rates or the price of raw materials.

=S2C. A Case of Extra-Deal Renegotiation: Enron’s Dabhol

Project in India@

One may gain an understanding of the dynam cs at work in

49, See Jeswald W Sal acuse, Renegotiations in International
Busi ness, 4 Neg. J. 347, 347-54 (1988).

50. See Ten Ways, supra note 26, at 25-27.




extra-deal renegotiation by exam ning a specific case, the
renegoti ations involved in Enron’s Dabhol Electricity Power

Project in India,?>

an incident that received significant nedia
attention in 1995-1996. °
=S31. Background@

I ndia, the | argest denocracy in the world, had a
popul ati on exceeding 920 mlIlion people in 1995, which was
i ncreasing at an annual rate of 2.3% A poor country with a
per capita income of US$370 a year, it also had a grow ng

m ddl e class of 250 mIlion people |located primarily in the

cities. The former jewel in the crown of the British Enpire,

51. For background, see Richard P. Teisch & WIlliam A
Stoever, Enron in India: Lessons From a Renegotiation, 35

M d-Atlantic J. Bus. 51-62 (1999); Harvard Busi ness School,
Enron: Devel opnment Corporation: The Dabhol Power Project in
Maharashtra, India (A) (HBS Case no. 9-596-099, Mar. 25, 1997)
[ herei nafter Harvard Study (A)]; Harvard Busi ness School,
Enron Devel opnment Corporation: The Dabhol Power Project in
Maharashtra, India (B) (HBS Case no. 9-596-100, Dec. 16, 1996)
[ herei nafter Harvard Study (B)]; Harvard Busi ness School,
Enron Devel opnment Corporation: The Dabhol Power project in
Maharashtra, India (C) (HBS Case no. 9-596-101, Dec. 16, 1996)
[ hereinafter Harvard Study (QO)].

52. See, e.qg., John F. Burns, Indian Politics Derail a Big
Power Project, N Y. Tinmes, July 5, 1995, at D1; Mark

Ni chol son, Survey--Maharashtra 1996: U-Turn that Saved the
Project, Fin. Tinmes, July 11, 1996, at 3; The Miggi ng of
Enron, Eurononey, Oct. 1995, at 33; Gary McWIIlianms & Sharon
Moshavi, Enron: Maybe Megadeal s Mean Megari sk, Bus. Week,
Jan. 22, 1996, at 62; Rajiv Rao, Enron’s Power Qutage in

| ndia, Fortune, Oct. 2, 1995, at 35-36.




| ndia gained its independence in 1947 and is a federation
consisting of twenty-six states and six union territories. It
has a strong central government with a 600 nmenber Parli anent
that is elected every five years. Following the British
parlianmentary nodel, the political party with the majority in
Parliament forms the executive governnent and that party’s
| eader becones the Indian Prime Mnister. Each Indian state
has its own | egislature and an executive consisting of a Chief
M ni ster and cabinet of state mnisters chosen fromthe
el ected nenbers of the state assenbly. State elections are
hel d every five years but not necessarily at the sane tine as
central government el ections.

Fromits independence in 1947 until the early 1990s,
I ndi a based its econom c policies on self-sufficiency, inport
substitution, and state control of basic industry and
infrastructure. Historically, the country was wary of foreign
investnent and its policies in that area were extrenely
restrictive, particularly under Prime Mnister Indira Gandhi
in the 1970s. Wth broad popul ar support, Gandhi had forced
Coca-Col a, IBM and other multinational firm out of India,

t hereby driving away foreign investnent for a generation.>

53. See Burns, supra note 52, at DI1.

54. See id.



After that, nuch of India’s trade was with the Sovi et Union,
whose col | apse had severe consequences for the Indian
econony. *°

India’s economi c policies of self-sufficiency, state
control of basic industry and infrastructure, and restriction
on foreign investnment were probably no nore apparent than in
its electric power sector. The generation and distribution of
electricity was the exclusive domain of the central and state
governnments, and political factors, rather than market forces,
were primary considerations in the operation of the Indian
el ectrical power system The Indian Energy Supply Act of
1948°° initiated this nmonopoly, establishing state electricity
boards to devel op the power sector at the state |level and the
Central Electricity Authority to set policy at the national
| evel. Under this regine, total electricity generating
capacity amounted to approximately 81,000 negawatts (“MWN) in
1995, of which state agencies accounted for 65% the national

governnent, 31% and private enterprise, a nere 4% ">’

55. See Vishvjeet Kanwarpal, Power Shift, |Independent Energy,
Jul y/ Aug., 1996.

56. See Harvard Study (A), supra note 51, at 6.

57. See Survey:. Business in Asia--Underpowered, Econom st,
Mar. 9, 1996, at 6.




As India entered the 1990s, the country’ s demand for
el ectrical power greatly exceeded its ability to supply it.
I n 1993-1994, for exanple, demand for electricity exceeded
supply by 22.5 billion kilowatt hours (“kWh”).*® As a result,
the country was experiencing serious power outages with
significant negative inpact on industrial production.
Furthermore, many rural areas received little electricity and
some 95,000 Indian villages had none at all. Experts
predicted that the situation would only grow worse in the
years ahead. One source estimated that India would need to
create an additional generating capacity of 62, 000MVN by 2005
at an estimted cost of US$165 billion.> The U.S. Energy
Departnent estimated that by the same year India would need a
st aggering 140, 000MW of additional capacity.® The Indian
governnment identified the country’' s |ack of power resources as
a fundamental obstacle to econonic devel opment.®

Nei ther the Indian central governnent nor the various

58. Harvard Study (A), supra note 51, at 6.

59. Rawi Sarathy, Enron: Supplying Electric Power in India
Case 16.4 (7th ed. 1997).

60. Tei sch & Stoever, supra note 51, at 53.

61. Int’l Private Power Quarterly, 3d Quart., 1996, at 140.



state electricity boards had the necessary capital to devel op
the capacity to nmeet the nation’s grow ng demand for
electricity. |Indeed, nost state electricity boards were

i nsolvent or nearly so due to the inefficiency of their
operations. Power |osses fromtheir distribution grids were
as nmuch as 40% Electricity was stolen fromthe systemand in
many cases pricing for certain privileged groups, such a
farmers, resulted in it being sold for less than the cost of
production. The entire system of electricity generation and
di stribution was beset by high costs, entrenched subsi dies,
and bl oated enploynent rolls. The state electricity boards
were selling electricity for as nuch as 50% bel ow cost and the
agricultural sector was paying as little as 20% of the rates
charged to industrial users. As a result, the accunul ated

| osses of the public power sector anmpbunted to US$6.4 billion
in 1996.

One of the consequences of the subsidies and net hod of
operation was the existence of entrenched constituencies
opposed to reform of the power sector and especially
privatization. Attenpts to raise electricity rates in the
state of Haryana, for exanple, resulted in riots and severa
deaths. At the sanme time, grow ng public demand for increased

electricity and the resolution of a power deficit that was



increasingly viewed as a crisis became an inportant political
issue in the country. 1In 1991, the Congress Party narrowy
won an el ection victory with prom ses to address the problem
The Prime Mnister P. V. Rao, an advocate of nmarket reforns,
appoi nted as his finance m ni ster Mannohan Si ngh, who began a
series of refornms, simlar to those being adopted el sewhere in
devel opi ng countries that sought to transformthe economy from
one based on state control to one based on market forces.® A
central focus of this package of reforms was the encouragenent
of private and foreign investnent in India.
To address the entrenched problenms of the power sector,

t he new I ndi an governnment secured the adoption of the

El ectricity Laws Act of 1991, ° which represented an historic
shift in policy. This legislation allowed private sector
conpanies with 100% forei gn ownership to build, own, and
operate power plants, mandated a mnimumrate of return of 16%
on equity, allowed foreign investors to repatriate profits
entirely, permtted new projects to have a debt-to-equity

ratio of 4:1, outlined procedures by which private and

62. See Teisch & Stoever, supra note 51, at 54.

63. See Jeswald W Sal acuse, From Devel opi ng Countries to
Emergi ng Markets: A Changing Role For Law in the Third Wrld,
33 Int’l Law. 875, 890 (1999).

64. See Teisch & Stoever, supra note 51, at 52.



forei gn-owned projects could sell electricity to state
el ectricity boards, and specified how electrical tariff rates
shoul d be set.

Despite these substantial refornms, foreign power
conpani es did not inmmediately rush to India to devel op new
projects.® In May of 1992, the Indian governnent therefore
took the initiative of sending its Power Secretary, S.

Raj gopal, to the United States in an effort to attract U S.
conpanies to invest in the Indian power sector. One conpany
t hat responded positively to M. Rajgopal’s overtures was

Enron Corporation, based in Houston, Texas.

=S32. Negotiating the Dabhol Project@

Enron Corporation is a diversified energy conpany that
earned a net incone of US$453 million on revenues of
approxi mately US$9 billion in 1995. Facing the probl em of
slow growh in the U S. energy market, it made a strategic
decision to focus heavily on the demand for power in foreign
countries, a demand that was expected to grow to 560, 000MWN
In order to pursue this strategy, it created Enron Devel opnent

Cor poration, a wholly owned subsidiary, to exploit the grow ng

65. See id.



wor | dwi de demand for energy, particularly in high growh,
emergi ng market countries.® The visit to Enron by the Indian
Power Secretary persuaded the conpany’s |eadership that India
of fered the kind of opportunities that fit Enron’s worl dw de
strategy. The followi ng nonth, on June 15, 1992, a team of
Enron executives arrived in Delhi, the capital of India, to
continue discussions with Central governnent officials and to
expl ore concrete opportunities for power projects.®

Under the guidance of Central Government officials, the
Enron teamidentified the state of Maharashtra as the nost
advant ageous site fromwhich to begin to serve the Indian
electricity market. Wth a population of nearly 79 mllion
peopl e, Maharashtra was India s third [ argest state and the
home of its comrercial capital, Bonbay (later to be Minbai).
Moreover, as the country’s nost inportant industrial state,
Maharashtra had the highest gross national product per capita
inlIndia. At the time of the Enron visit, the Congress Party,
which controlled the Central Government and was the dom nant

force in Indian politics since before the country’s

66. See Harvard Study (A), supra note 51, at 6.

67. See Governnment of Maharashtra, Report of the Cabinet Sub-

Committee to Review the Dabhol Power Project, avail able at
http://ww. hrw. or g/ reports/ 1999/ enron/ enron-b-htm (gi ving
chronol ogy of events |eading up to agreenent on Dabhol
Project).




i ndependence, also controlled the Maharashtra state
gover nment .

In discussions with officials of the Maharashtra state
governnment and the Maharashtra State Electricity Board (or
“MSEB”), Enron proposed the construction of a 2015MW power
plant at a cost of nearly US$3 billion, which would make it
the | argest foreign investnment project ever undertaken in
India. A plant of that size requires a large reliable source
of fuel. Enron believed that |iquefied natural gas would be
the nost cost efficient fuel. A dependable source of natural
gas lay across the Indian Ocean in the Arabian peninsula 1200
m | es away; specifically, in the country of Qatar with which
Enron had already entered into a joint venture for |iquefied
natural gas developnent. 1In view of the substantial tinme and
capital needed to develop facilities to liquefy, handle, and
ship natural gas, Enron proposed to divide the electricity
project into two phases: a first phase of 695MW using locally
produced fuel and a second phase of 1320MW usi ng i nported
i quefied natural gas. Dividing the project into two phases
al so permtted Enron to test India s credibility and for India
to determ ne Enron’s ability to deliver a reliable source of

electricity. Enron decided that the best location for its




power plant was the town of Dabhol, |ocated on the Indian
Ocean approximately 120 m |l es south of Bonbay.

An essential requirenment for the financial success of the
proposed Dabhol project was the existence of a credible, |ong-
term purchaser of the electricity it would generate. A
comm tment from such a buyer was necessary to enable the
proj ect conmpany to secure long-termdebt financing and to
assure the equity investors an adequate return on their
i nvestnent. For the Dabhol Project to becone a reality, it
was therefore necessary for the Maharashtra State Electricity
Board, the only potential buyer in the state, to enter into a
| ong-term power purchase agreenment with the Dabhol Power
Proj ect Conpany. On June 20, 1992, just three days after the
Enron team s arrival in Bonbay and only five days after
entering the country for the first time, Enron and the MSEB
signed a menorandum of understanding outlining the project as
descri bed above and proposing a power purchase agreenent,
whi ch stipulated that the price to be charged by the Dabhol
Power Project would be no nore than 2.40 rupees (7.3 U. S.
cents) per kWh.

Over the course of the next year, Enron, the Maharashtra
State Electricity Board, and various concerned |Indian central

and state government departments negotiated the precise



arrangenents under which the proposed Dabhol Power Project

woul d come into existence and sell electricity in Maharashtra.

The negoti ati on encountered three maj or problenms. First,
the World Bank, which served as a consultant to the centra
governnment, wote a report claimng that the Dabhol project
was too big and would create excess capacity for years to
cone. It also asserted that the proposed project was too
expensi ve when conpared to electricity generated by nore
traditional fuels such as coal. |In response, Enron, stressing
the environmental benefits of the Dabhol project and the | ong
term power needs of India, undertook a | obbying canpaign in
key departnments of the Indian government and succeeded in
countering the negative effects of the Wrld Bank’s report.®

The second and nore difficult problem concerned the
project’s expected rate of return. Enron projected a rate of
return to equity holders of 26.52% which the Governnment of
Maharashtra as well as the central governnment’s Foreign
| nvest ment Pronotion Board considered too high. The Indian
side felt that 20% was nuch nore reasonable. Enron insisted

that given the risks involved and prevailing market

68. See id.; see also Mlind Palnitkar & K. S. Nayar, Enron
Deci si on: Shockwaves, |ndia Abroad, Aug. 11, 1995, at 24.




expectations for simlar projects, the projected rate of
return on the Dabhol project was reasonable and that even 30%
woul d be appropriate. Although the negotiations nearly
col | apsed over the issue, the two sides finally agreed on a
rate of return of 25.22% although various governnent
officials still considered the agreed upon rate of return as
too high. Owher difficult issues concerned the project’s
capital costs, the governnent guarantees, the pricing

escal ation factor in the power purchase agreenent, and the
provi sions on nonetary exchange rate fluctuations.

The third problemthat surfaced during the negotiations
was a grow ng negative view of the project anong certain
segnents of the Indian public. Opponents of the project
strongly criticized its high rate of return, the high
electricity tariff that Indians would ultimtely have to bear,
and the governnent’s failure to engage in conpetitive bidding,
as had been standard practice with other power plants
constructed in the country. Accusations were nmade that |Indian
officials had been bribed to approve the project. Public
denonstrations agai nst the project took place and at one point
a bomb exploded in the hotel in which the Enron team was

staying.® Despite these manifestations of public opposition,

69. See Harvard Study (A), supra note 51, at 6.



negoti ations conti nued.

To undertake the project, Enron, with two U.S. mnority
partners, General Electric and Bechtel, each of which held 10%
of the equity, fornmed the Dabhol Power Conpany in April 1993.

On Decenber 8, 1993, sone twenty nonths after the Indian
Power Secretary’'s first contact with Enron, the Dabhol Power
Conpany and the Maharashtra State Electricity Board signed the
Power Purchase Agreenent, formally | aunching the Dabhol
Project, the biggest foreign investment project ever
undertaken in India. The basic provisions of the Power
Purchase Agreenent were as foll ows:

The Dabhol Power Conpany agreed to design, finance,
and build within thirty-three nonths an el ectri cal
generating plant with a base | oad capacity of 625MVN
and additional peak |oad capacity of 70MN  Failure
to provide comrercial service within thirty-three
nmont hs of the deadline would result in penalty
paynments by the Conpany to the MSEB of US$14, 000 per
day. Moreover, if the Conpany failed to reach

basel oad capacity of 625MWVW w thin one year after the
begi nni ng of comercial service it would be required
to pay US$100 for each kilowatt bel ow the required

625MWV r equi rement .



The Maharashtra State Electricity Board and the
Governnment of the State of Maharashtra agreed to
provide the | and and the necessary infrastructure,
including roads to the site, communications, and
transm ssion lines fromthe power plant to the MSEB
grid.

The Maharashtra State Electricity Board agreed to
purchase what amounted to at | east 90% of the Dabhol
plant’s output. It was obligated to pay for
electricity fromthe Dabhol Power Conpany under a
conpl ex paynment fornula for an initial period of
twenty years. The fornula consisted of two parts:
(1) a capacity paynent determ ned by the basel oad
and peak capacities, regardless of the amount of
power actually used by the MSEB and (2) an energy
paynment based on the actual anount of power
produced. The result of the formula was that the
esti mated cost of power to the MSEB would be 7.05
U.S. cents per kWh at the comencenent of conmmercia
operations. The tariff was indexed to Indian
inflation rates and was expected to rise to 11.34
U S. cents per kwWh by 2015.

Al t hough the MSEB s paynments were to be made in



rupees, it also had the responsibility of bearing

any changes in the dollar-rupee exchange rate over

tinme.

The Maharashtra State governnment guaranteed the MSEB

payment obligations to the Dabhol Power Conpany, and

the Central governnent issued a counter guarantee.

Al t hough I ndian Law governed the Power Purchase

Agreenent, the parties agreed to settle any disputes

arising under the agreenent by binding arbitration

i n London.

At the end of twenty years, MSEB had the option to

extend the Power Purchase Agreenent for an

additional five or ten years at its option. If it

chose not to renew the Agreenent, the MSEB woul d be

required to purchase the plant at 50% of its then

depreci ated repl acenent val ue.

Enron then noved rapidly to finance and inplement the

project. In addition to the equity contribution of US$2797°

mllion fromthe project partners, it ultimately secured | oan

70. Enron Power Corporation, which had the responsibility for
constructi on managenent, operations, maintenance, and fuel

managenment, contributed US$233 million; Bechtel Enterprises, a
construction contractor on the project, contributed equity of
US$28 m I lion; and General Electric, also a construction

contractor, also had an equity interest of US$28 mlli on.



comm tments of US$643 mllion from banks and | endi ng

agenci es. "

=S33. The Forces for Changing the Deal @

Publ i c opposition to the Dabhol Power Project grew as
construction activity proceeded. Activists and organi zations
filed lawsuits in the Bonbay Hi gh Court, challenging the
legality of the project and the processes by which it was
negoti ated. > Although the Courts dismissed the conplaints,
political opposition continued to nount. Specifically, the
opposition alliance of the Bharatiya Janata Party (“BJP") and
t he Shiva Sena took up the issue on the floor of the
Maharashtra State Assenbly. As they prepared for state
el ection schedul ed for March 1995, they made opposition to the
Dabhol Project a centerpiece in their canpaign. Enphasizing

Hi ndu nationalism and warni ng agai nst the dangers of Anerican

71. Enron, Press Rel ease: Dabhol Project Achi eves Financi al
Cl ose: Resunes Construction, avail able at

http://ww. enron. com i ndi a/ Newsr oonf Press_Rel ease02. ht m ( Dec.
10, 1996) [hereinafter Dabhol Resunes Construction]. The |oan
comm tment were as follows: A bank syndicate | ed by Bank of
Anmerica and ABN Anro--US$150 mIlion; Overseas Private

| nvest ment Cor poration--US$100 m|Ilion; Industrial Devel opnent
Bank of India and other Indian financial institutions--rupee
| oans equivalent to US$96 nmillion; and the United States

Export-Inmport Bank of the United States--US$298 million. 1d.

72. See, e.g., Randas Nayak v. Union of India, 1995 Al R 225.



econom ¢ and cultural inperialism BJP-Shiv Shena politicians
encour aged public opposition to the project in their canpaign
rhetoric. They charged that Enron was offering |India nothing
that India could not do for itself, that the power tariff was
exorbitant and would hurt the poor, that Enron’s rate of
return was exploitative, and that the whol e negotiation
process had been tainted by corruption.” According to one
observer of the canpaign, the Dabhol Project becane “a
national icon . . . rallying econonm c nationalists suspicious
of the post-liberalisation arrival of foreign investnment.””™
In the State Assenbly el ections of March 1995, the BJP-
Shiv Sena alliance won a majority of seats and thereby ousted
from government the incunbent Congress Party, which npst
observers had expected would continue to hold power. In My,
t he new governnent appointed a cabinet sub-committee, chaired
by the deputy Chief Mnister, Shri Gopinath Minde, to
i nvestigate the Dabhol Project. The conmttee subnmtted a
report in July recommendi ng that the State repudi ate Phase |
of the project and cancel Phase |Il. The Report based its
recommendati on on several grounds, including the absence of

transparency in the negotiation process, the |lack of

73. See Burns, supra note 52, at DI1.

74. See Ni chol son, supra note 52, at 3.



conpetitive bidding procedure, the relaxation by the previous
governnment of certain regulations relating to the project, the
great expense of the project, the high electricity tariff rate
and its continuing escalation, the obligation of the
Maharashtra State Electricity Board to pay for electricity
whet her or not it was actually used, the Wirld Bank Report’s
obj ections to the project, and the failure of the project
negoti ations to address environnental concerns.”

On the basis of this report, the State governnment, under
its new Chief Mnister, Manohar Joshi, and the Maharashtra
State Electricity Board formally cancell ed the Power Purchase
Agreement with the Dabhol Power Conpany.’® Chief M nister
Joshi stated: “This decision is not against the United
St ates; but against the Dabhol project. . . . The deal is
agai nst the interests of Maharashtra. Accepting this deal

woul d i ndicate an absolute | ack of self-respect and woul d

75. See Report of the Cabinet Sub-Committee to Reviewthe
Dabhol Power Project, reprinted in Human Ri ghts Watch Report,
The Enron Corporation: Corporate Conplicity in Human Ri ghts
Vi ol ations, Appendix B (Jan. 1999) avail able at
http://ww. hrw. org/ reports/ 1999/ enron/; see also, Harvard
Study (B), supra note 51, at 2-3.

76. Marcus W Brauchli, Enron Project Is Scrapped by Indian
State, Wall St. J., August 4, 1995, at A3; Rao, supra note 52,
at 35- 36.




anount to betraying the trust of the people.””

At this point in its devel opment, the Dabhol Project had
i ncurred sunk costs of approximtely US$300 nmillion and each
day of delay on construction was estimted to cost an
addi ti onal US$250, 000.

In response, the Dabhol Power Conpany and the project
sponsors invoked their legal rights under the Power Purchase
Agreement by instituting arbitration in London against the
Maharashtra Electricity Board and the Maharashtra State
government, clai m ng damages in excess of US$300 mllion. The
State of Maharashtra reacted by bringing suit in the Bonbay
High Court to invalidate the arbitration clause and the
guar antee of MSEB paynments on the grounds that both had been
secured through illegal neans. The U S. governnent issued a
statenment critical of the contract repudiation and asserted
that it would have negative consequences for foreign
investnent in India. Foreign investors considering India
becanme denonstrably nore cauti ous and expressed their concern
over the incident. The Indian press appeared to be divided
over the wi sdom of Maharashtra State’'s action. |In the face of
this growi ng controversy, the Deputy Chief M nister Minde, who

had chaired the Dabhol Project review conmttee, stated, “OQur

77. See Rao, supra note 52.



decision is firm W do not wi sh to renegotiate.”’®

=S34. Renegotiating the Dabhol Project@

VWil e pursuing its legal renmedies in arbitration, Enron
made it clear to the Maharashtra State authorities that it
would be willing to renegoti ate the Dabhol Project. In the
fall of 1995, discussions took place between Enron executives
and Maharashtra officials and political |eaders, which
culmnated in a nmeeting between Chief Mnister Joshi and the
chi ef executive officers of the Enron Corporation and its
subsidiary, the Enron Devel opnent Corporation, intended to
find a way of reviving the Dabhol Project. Shortly
thereafter, Chief Mnister Joshi announced that Mharashtra
State woul d undertake a review of the project and prom sed to
reopen negotiations in Novenmber. To carry out the review and
renegoti ati on, he appointed a panel consisting of the
Presi dent of the MSEB, the Power Secretary of Maharashtra
State, and four other academ c and industry experts, in
contrast to the first review panel, which had consi sted of

governnment mnisters.

78. Harvard Study (B), supra note 51, at 5.

79. Harvard Study (C), supra note 51, at 1.



During a period of two weeks, the Review Panel not only
met with Enron to discuss proposals for restructuring the
Dabhol Project, but it also |listened to principal critics of
the project. The key issues in the discussions with Enron
concerned the electricity tariff, capital costs, paynent

terms, and the environment.?

Finally, on Novenber 19, 1995,

t he Panel submitted a proposal to the Maharashtra State

Gover nnment enbodyi ng the renegotiated terns of the Dabhol
project to which the Panel and Enron had agreed. Enron agreed
to suspend its arbitration proceedings in London until

Decenber 10. Utimtely, on January 8, 1996, after sone

del ay, the Maharashtra governnent agreed to accept the Panel
proposal for renegotiated terns,® which eventually becane the
basis for amending the Power Purchase Agreenment between the
Dabhol Power Conpany, the State of Mharashtra, and the MSEB,
an event that took place on February 23, 1996. U timtely, in
July after much debate, the Indian Central Government, which
had al so undergone a recent election that led to a new

governing coalition, approved the anended Power Purchase

Agreement and extended the central governnment’'s counter

80. Shekhar Hattangadi, Enron, Indian State Revive Power
Project, Wall St. J., Nov. 22, 1995, at A4.

81. See McWIlianms & Mdshavi, supra note 52, at 62.



guar antee of Maharashtra’s obligations, thereby renoving the
final barrier to the revived project. In August 1996, Enron
agreed to abandon its arbitration proceeding in London, and

Maharashtra state agreed to drop its case in the Miunmbai high
court.

Despite the renegotiati on and governnment approvals, Enron
was not able to resune construction imediately. VWhile the
conflict and renegoti ati on between Enron and the gover nnment
was evol ving, various |abor unions, public interest groups,
and activists brought sone twenty-four suits in the Indian
courts to stop the project. Even though the Maharashtra
government had approved the terns of the renegotiated
agreenment, the courts ruled that until these suits were
resol ved, construction on the project would have to remain
suspended. Eventually, the Indian courts held against the
plaintiffs in all of these cases, but it was not until
Decenmber 1996 that the |ast suit was dism ssed and

construction resuned on the Dabhol Project.®

=S35. The Terns of the Renegotiated Deal @

82. Enron, Press Release: Court Rules in Favor of Dabhol
Power, Dabhol Construction to Resune, avail able at

http://ww. enron. com i ndi a/ Newsr oonf Press- Rel eases03. ht m ( Dec.
2, 1996); Dabhol Resunes Construction, supra note 72.




The renegotiation resulted in a nodification of all of

the principal terns of the Power Purchase Agreenent. A

sunmary of the changes is as follows:

a.

Equity Participation. Although the project conpany

originally had only three U S. sharehol ders (Enron
80% Bechtel, 10% and General Electric, 109, the
renegoti ated deal provided for the introduction of
the Maharashtra State Electricity Board as a 30%
sharehol der with a proportionate reduction in
Enron’s interest. Thus the new equity structure was
Enron, 50% MSEB, 30% Bechtel, 10% and Genera
Electric, 10% The introduction of an Indian
partner seenmed a way of neeting public suspicion
over foreign investnent.

Qut put Capacity. Although the World Bank’s report

had criticized the original proposed power plant as
being too large, the renegotiated terms provided for
a plant of even greater output capacity. The
capacity of Phase | was increased from 695MWVto
826MW and total capacity after the conpletion of
Phase Il under the renegoti ated agreenent was
increased to 2450MWN as conpared to 2105 in the

ori gi nal proposal.



c. Capital Costs. To respond to the criticismthat the

proj ect was too expensive, the renegotiation reduced
the capital costs from US$2.85 billion to US$2.5
billion. The panel achieved this result by renoving
the regassification plant fromthe Dabhol project
and treating it as a separate project, for which the
power plant would pay a fixed charge. This change
transformed a portion of capital costs to an on
goi ng vari able cost that would be included in the
new power tariff.® A portion of the reduction in
capital costs can also be attributed to the

wor| dwi de fall in the price of generation equipnent.

d. Power Tariff. The politics of Maharashtra demanded

a reduction in the power tariff to be paid by the
MSEB. Accordingly, the panel with the agreenent of
Enron recommended a reduction in the power tariff
fromapproximately 7.03 U. S. cents per kW, subject

to a 4% annual escalation on fixed charges, to 6.03,

83. See BJP Col | apse Muddi es Enron/ Dabhol Waters, Power Asia,
June 10, 1996. Later, the Central Electricity Authority and
the Mnistry of Power, both agencies of the Indian Central
governnent, persuaded the state to put the regassification
facility back into the project w thout any changes in the
renegoti ated power purchase agreenent. This further

devel opnent resulted in a real capital cost increase but a
small tariff reduction since the lower rate no | onger included
amortization of the LNG facility. 1d.




subject to fuel price and exchange rate
fluctuations, until Phase Il becane operational, at
which time the tariff would become 5.08 U S. cents
per kWh, subject to fuel price and exchange rate
fluctuations for twenty years, but with no
escal ati on.

Fuel . The original proposal had called for
distillate oil to be used in Phase |I and |iquefied
natural gas in Phase Il. The renegotiated terns
provided in Phase | for the use of naphtha, a fuel
t hat was produced locally, thus sparing India
foreign exchange costs of inporting oil for the

pr oj ect .

Environnent. The original power purchase agreenent

contai ned no provisions with respect to

environmental protection. The renegotiated terns
stated that Enron and the Dabhol Power Conpany woul d
pay for nmonthly air and water surveys, would pl ant
trees, manage effluent discharged into the sea as to
protect marine |aw, and would enpl oy one person from

any famly displaced due to the construction of the




pl ant . ®

g. Oher Ternms. Various other terns were introduced

into the renegoti ated agreenent. For exanple, Enron
and the Dabhol Power Conpany agreed to use | ocal
suppliers and supplies to the extent possible and to
enpl oy a biddi ng procedure in purchasing power

equi prent. Moreover, Enron agreed to bear costs of
approxi mately US$175 million caused by the State’s
cancel lation of the contract provided that the
construction was renewed by February 1, 1996.

Al t hough Maharashtra state failed to neet this
deadl i ne, Enron |later also agreed to waive the daily
i nterest charges of US$250, 000 t hat had been
accruing as a result of work stoppage, thereby
savi ng Maharashtra state an additional approxinmately

US$10 million.®

=S36. The Aftermath@
Both Enron and the State of Maharashtra clained the

renegotiation as a victory. The Maharashtra gover nnent

84. Harvard Study (C), supra note 51, at 4.

85. Legal Hurdles Dropped as Dabhol Project Gets Set, Power
Asia, Aug. 4, 1996.




pointed to the reduction in the power tariff and capital costs
as mmj or concessions favoring the state.® On the other hand,
t he enl arged project capacity was clearly a renegotiated term
favorable to Enron, and a significant portion of the capital
cost reduction result from favorable market devel opnments with
respect to generating equi pnment, not a transfer of value from
Enron to the state of Maharashtra.

Despite governnment statenments of satisfaction with the
renegoti ation, significant public opposition to the project
continued. Although the Indian courts eventually di sm ssed
all the numerous | awsuits against the project, public protests
and denonstrations at the project site persisted. The
nmeasures taken by the Maharashtra state governnent and the
police to deal with these protests have pronpted concerns with
respect to human rights violations.® Nonetheless, in My
1999, the Dabhol Power Project was conpl eted and began
commercial operation. In that same nonth, Enron secured

financing of US$1.87 billion for Phase Il of the Project,?®

86. India: Power Struggle, Econom st, Jan. 13, 1996, at 37;
Gary McW I lians & Sharon Moshavi, Mire Power To |ndia, Bus.
Week, Jan. 22, 1996, at 62.

87. See supra note 75.

88. Enron, Financing Conplete, Construction Conmences on



whi ch is schedul ed for conpletion at the end of 2001.%

=S2D. The Lessons of Dabhol and Some Principles to Guide

Extra- Deal Project Renegotiati ons@

Since the risk of extra-deal project renegotiations is
al ways present in any project, participants planning
international projects need to ask two basic questions:

1. How can the likelihood of extra-deal renegotiations be

reduced?

2. When renegotiations actually occur, how should the
parti es conduct themto make the process as productive
and fair as possible?

I n answering these questions, project participants need
to distinguish actions they should take before and after the
transacti on has broken down and one party is denmandi ng
renegoti ation or threatening to reject the deal entirely.

Thus, in the case of the Dabhol Project, one needs to consider
the actions that Enron m ght have taken to have avoi ded the
conflict and renegotiation that actually took place, as well

as the actions that it took when faced with the cancell ation

Second Phase of Dabhol Power Project, Press Rel ease (May 6,
1999) avail able at http://ww. enron.com

89. Enron International, Qur Presence in India, avail able at
http://ww. ei . enron. com presence/ proj ects/India.




of the Power Purchase Agreenent.

=s31. Principles to Foll ow Before Deal Break-Down@
=s4a. Work to Create a Business Rel ationship Between the
Parties and Recogni ze that a Signed Contract Does Not
Necessarily Create an International Business Relationship@
For a long-termtransaction to be stable and productive
for both sides, it nust be founded on a business rel ationship,
a conmplex set of interactions characterized by cooperation and
a mnimal degree of trust. A relationship also inplies a
connecti on between the parties. It is the existence of a
solid business relationship between the parties to a
transaction that allows themto face unforeseen circunstances
and hardships in a productive and creative manner. A
contract, no matter how detail ed and | engthy, does not create
a business relationship. Just as a map is not a country, but
only an inperfect description thereof, a contract is not a
busi ness relationship, but only an inperfect sketch of what
the relationship should be. A contract may be a necessary
condition for a business relationship in some, but not all,
countries; however, it is never a sufficient condition for a

busi ness relationship in any country. A business negoti ator,




whi |l e necessarily concerned about contractual provisions,
shoul d al so be concerned that a solid foundation for a
busi ness relationship is in place. Accordingly, a project
negoti ator should also ask a variety of non-|egal and non-
contractual questions during the contracting process: How
well do the parties know one another? What nechanisns are in
pl ace to foster conmuni cati ons between the two sides after the
contract is signed? To what extent are there genui ne business
| i nks and connections between the parties to the project? 1Is
t he deal bal anced and advant ageous for both sides?

One may argue that these issues are nmanagenent problens
or personnel questions, matters that have nothing to do with
| aw or the lawer’s work in negotiating and structuring
international transactions. On the other hand, if the
| awyer’s fundamental task is to help the client establish the
best possible basis for an international transaction, not just
to draft a contract, then these issues should be of concern
fromthe very start of negotiations. Rather than see his or
her basic objective in an international business negotiation
as nerely securing an advantageous contract for the client, an
i nternational |awer ought also to strive for the goal of
negotiating a basis for the client to work productively with a

foreign partner and to help the parties find an overriding



mut ual ity of purpose. Throughout project negotiations,
i nternational business |awers nmust keep asking thenselves a
basic first question: “After the contract, what?”

While a contract may seem the essence of a business
relationship in North Anerica, other cultures give it far |ess
i mportance. Indeed, different cultures may tend to view the
very purpose of a negotiation differently. For North
Ameri cans, the goal of a business negotiation, first and
forenost, is usually to arrive at a signed contract between
the parties. They consider a signed contract as a definitive
set of rights and duties that strictly binds the two sides, an
attitude succinctly sumed up in the statenent “a deal is a
deal .”

Japanese and ot her Asian cultures, on the other hand,
often consider that the real goal of a negotiation is not a
signed contract, but the creation of a relationship between
the two sides. Although the witten contract expresses the
relationship, the essence of the deal is the relationship
itself. For Anmericans, signing a contract is closing a deal;
for many Asians, signing a contract m ght nore appropriately
be call ed opening a relationship.

Regardl ess of culture, in nobst countries whenever one

party fails to respect its contractual obligations to another



party, the existence of a good relationship between the
parties is nore likely to facilitate a negotiated resol ution
of their dispute than if no such relationship exists. This is
because the aggrieved party views the relationship with the

of fending party as nore val uabl e than the individual claim
arising out of the failure to honor the contractual provision.
Thus banks are willing to renegotiate |oans with delinquent
debt ors when the prospect of continuing business is |likely.

In review ng the Dabhol Project case, one concludes that
al though a detailed contract governed the project, no real
busi ness rel ationship appears to have existed at all between
Enron, on the one hand, and the Maharashtra State Electricity
Board and the various concerned |Indian governnent departnents,
on the other. Specifically, at the tinme the Power Purchase
Agreenent was signed, there was no real connection between
Enron and India itself. No Indian party was to participate in
any meani ngful way in the devel opnment and managenment of the
Dabhol Power Conpany. The Indian public had little know edge
of Enron or of the proposed Dabhol Project, which was
negotiated largely in secrecy. The only role for any Indian
entity was to buy electricity according to the Power Purchase
Agreement. The negotiation of the contract had been

contentious, and Enron appeared to have little appreciation



for the concerns of the Indian public about foreign investnent
in general and the manner in which the Dabhol Power Project
was bei ng negotiated and devel oped in particular. Finally,
given the size and inportance of the Dabhol Project, Enron and
| ndi a seened to know relatively little about one anot her.
Thus, after nearly eighteen nonths of negotiation, Enron
energed with a contract but no real business relationship. It
had no real connection to any Indian party, and had

establi shed no basis for cooperation and trust with either
Maharashtra State Electricity Board, the Maharashtra State
Governnment, or the Indian public. Indeed, the situation was
quite the contrary. Before ground had been broken for the
project, inmportant segnents of the Indian public were either
suspi cious of, or downright hostile toward, Enron.

Had Enron thought in terms of relationship building, in
addition to contract negotiation, and taken actions
accordingly, it mght have avoi ded the cancellation of the
contract. For exanple, the involvenent of the Maharashtra
State Electricity Board as a partner in the project fromthe
very start m ght have been a crucial first step in building an
effective business relationship between Enron and Indi a.

Mor eover, given India s historical anbivalence toward foreign

investnent, it was essential that a deal of the magnitude of



t he Dabhol Project be, and appear to be, balanced and fair to
both sides. The Project’s high rate of return and hi gh power
tariff raised inportant questions in the mnds of the Indian

public that Enron should have sought to address.

=S4b. Building a Relationship Takes Tinme, So Don’t Rush
Negoti ati ons and Use Negotiation Prelimnaries Fully@

Proj ect negotiators who wish to lay the foundation for a
busi ness relationship as well as to conclude a contract know
that sufficient tine is required to achieve these goals. In
t he case of the Dabhol Project, the speed with which Enron and
the Maharashtra State electricity Board achi eved a contract
not only did not permt the parties to develop a rel ationship,
but the project’s opponents viewed that speed as a defect in
t he negotiati on process. QOpponents and the |Indian press
criticized the original Enron transaction as having been done
in “unseemy haste,” and the Maharashtra state government
based one of its ground for canceling the Power Purchase
Agreenent on flawed “fast track procedures,” which had
circunvented established practice for devel opi ng power
projects in the past. |In particular, the Cabinet Sub-
Commttee pointed to the fact that the Menorandum of

Under st andi ng had been signed | ess than three days after the



Enron teami s arrival in Bombay.*

Whi |l e speed of negotiation may appeal to Anerican
negotiators as “efficient” and a recognition of the fact that
“time is noney,”® for other cultures a quick negotiation of a
conplicated project transaction may inply overreachi ng by one
of the parties, insufficient consideration of the public
interest, or even corruption. Thus negotiations done in haste
may be subject to challenge |ater on.

The difference in view between Anerican and ot her
negoti ators concerning desirability of fast negotiations may
expl ain why Asians tend to give nore tinme to negotiation
prelimnaries, while Americans want to rush through this first
phase in deal making. Asians consider negotiation

prelim naries, whereby the parties seek to get to know one

90. See who? supra note 75.

91. Enron’s Rebecca Mark: “You Have To Be Pushy and
Aggressive,” Bus. Wek (Feb. 24, 1997) avail able at
http://ww. busi nessweek. com 1997/ 08/ b351586. htm I n a 1997
interview in Busi nessweek, Rebecca Mark, chairman and CEO of
Enron International, reflected this attitude with regard to
t he process | eading up to the Dabhol Project:

=xt

We were extrenely concerned with time, because tine is

nmoney for us. People thought we were pushy and

aggressive. But think of the massive bureaucracy we had

to nove. How do you nove a bureaucracy that has done

things one way its entire collective |ife? You have to

be pushy and aggressive.

=f t




anot her thoroughly, a crucial foundation for a good business
relationship. For negotiators who are concerned primarily
with achieving a contract and are | ess cogni zant of the need
to lay a foundation for a relationship, negotiation
prelimnaries my seem | ess inportant when the goal is nerely
a contract.®

As a general rule, North Anerican executives and | awers
generally want to “dispense with the prelimnaries” and “to
get down to cases.” Consequently, they have a tendency to
rush through prenegotiation and to viewit as not really
inportant to building a strong deal. Enron clearly foll owed
the typical North American pattern, for it secured a
menor andum of under standi ng on establishing the |argest
foreign investnment project ever undertaken in India just five
days after the Enron team had entered the country for the
first time.

Asi ans tend to devote nore tine and attention to the
prelim nary phase of deal making than do Americans. Most
Asi ans view the prelimnaries as an essential foundation to

any business rel ationship; consequently they recognize the

92. See Jeswald W Sal acuse, Making Deals in Asia: Private
| nvest nent s Abroad--Probl ens and Sol utions in International
Busi ness in 1995, at 23-31 (1995).



need to conduct themwi th care before actually making a

deci sion to undertake substantive negotiations of a deal. No
Japanese power devel oprment firm would have pushed to concl ude
a nmenorandum of understanding on a power purchase agreenent
within five days of arriving in India.

Whi l e Enron seens to have taken pride in the speed with
which it concluded the menorandum of understandi ng and the
Power Purchase Agreenment, one may ask whether a greater
investnent of time in the negotiation process would have in
the end proved cost-effective by avoiding the costs and del ays

of renegotiation |ater on.

=S4c. Consider Providing for Renegotiation in Appropriate
Transacti ons@

If the risk of change and uncertainty is constant in
i nternational business, how should deal -makers cope with it?
The traditional nmethod is to wite detailed contracts that
seek to foresee all possible eventualities. Mst nodern
contracts deny the possibility of change. They therefore
rarely provide for adjustnents to nmeet changing circunstances.
Thi s assunption of contractual stability has proven fal se
time and tinme again.

As suggest ed above, rather than to view a | ong-term



transaction as frozen in the detailed provisions of a |engthy
contract, it nmay be nore realistic and wiser to think of an

international deal as a continuing negotiation between the

parties to the transactions as they seek to adjust their
relationship to the rapidly changing international environment
in which they nmust work together. Accordingly, another
approach to the problem of contractual instability is to
provide in the contract that at specified tinmes or on the
happeni ng of specified events, the parties nmay renegotiate or
at least review certain of the contract’s provisions. In this
approach, the parties deal with the problem of renegotiation
before, rather than after, they sign their contract. Both
sides recognize at the outset that the risk of changed
circunstances is high in any long-termrel ationship and that
at sonmetime in the future either side may seek to renegotiate
or adjust the contract accordingly. Rather than dism ss the
possibility of renegotiation and then be forced to review the
entire contract at a later time in an atnosphere of hostility
bet ween the partners, it may be better to recogni ze the
possibility of renegotiation at the outset and set down a
clear framework within which to conduct the process. Although

comment at or s®® have urged this approach in |ong-term business

93. See, e.g., Stoever, supra note 24, at 27.



relationships, it is rarely used. Perhaps the new era of
gl obal finance and business requires a re-exam nation of
renegoti ati on provi sions.

Ot her than through the use of force mmjeure clauses, npst
contracts inplicitly deny the possibility of change and
t heref ore make no provi si on what soever to neet changi ng
circumstance. This assunption of contractual stability has
proven false time and again. For exanple, nost m neral
devel opnent agreenments assume they will continue unchanged for
a period of up to 99 years, yet they rarely remain unnodified
for nmore than a few years.® The traditional approach in
i nternational business has been to assume and insist on the
stability of international agreements and only grudgi ngly and
bitterly agree to renegotiations in the face of changing

ci rcumst ances.

=S4d. Consider a Role for Mediation or Conciliation in the
Deal @

A third party can often help the two sides with their
negoti ations and renegotiations. Third parties, whether

call ed nediators, conciliators, advisors, or sonething else,

94. See David N. Smth & Lewis L. T. Wells, Negotiating
Third-Wrld M neral Agreenents 18 (1975).



can assist in building and preserving business relations and
in resolving disputes without resorting to arbitration or

adj udi cation. Consequently, persons planning and negoti ating
i nternational business and financial transactions should
consider the possibility of building into their deals a role
for some form of nediation. For exanple, the contract m ght
provi de that before either party can invoke arbitration to
settle their dispute, they nmust use the services of a nedi ator
or conciliator in trying to negotiate a settlenent of their

conflict.

=S32. Renegotiation Principles After Deal Break-Down@
VWhen one side has demanded renegotiation of the basic
contract governing their relationship, how should one or both

of the parties proceed?

=S4a. Don’'t Becone Hostile, Belligerent, or Miralistic in
Response to Demands for Renegotiati on@

Demands for renegotiation of the contract by one party to
a project contract are often net with hostility, belligerency,
or noralistic objections by the other side. Such argunents

are hardly ever effective in persuading the other side to end




its insistence on renegotiation. The party asking for
renegoti ation alnost always is able to assert equally
noralistic arguments justifying the need to renegotiate the
contract. Like the Maharashtra state governnent, a party
resisting a contract will usually offer a variety of |egal and
noral argunents for its action: the contract is exploitative,
t he negotiators were corrupt, one side used duress, the other
side was ignorant of all the underlying factors, and the basic
circunmst ances of the deal have changed in a fundanmental way.
Whil e respect for agreenents is indeed a normin
virtually all societies and may even rise to the |level of a
uni versal principle of law, nost cultures also provide relief,
in varying degrees, fromthe binding force of a contract in a

variety of circunstances. “A deal is a deal” (pacta sunt

servanda) is certainly an expression of a fundanental rule of
human rel ations, but so is the statenment “things have changed”

(rebus sic stantibus). Wiile a request for extra-deal

renegoti ati ons may provoke bad feelings in one party, an
outright refusal to renegotiate may also create ill will on
the other side since it will be seen as an attenpt to force
adherence to a bargain that has becone unreasonable. Thus,
t hroughout the crisis provoked by the Maharashtra state

governnment’ s cancell ati on of the Power Purchase Agreenent,



Enron consistently and quite wi sely made known its willingness
to renegotiate the Power Purchase Agreenent, a posture that
ultimately led to a satisfactory resolution of the conflict.
VWhile it did begin to pursue its legal remedy in arbitration

i mmedi ately, it did not becone belligerent or hostile toward

t he Maharashtra governnent. *

=S4b. Understand that the Other Side May Believe It has a
Legiti mate Basis For Renegotiating the Contract @

How can renegotiation be justified in the face of a
detailed contract that contains no specific provision
authorizing it? One may argue that in many transactions,
particul arly between parties fromdifferent cultures, there
are in effect two agreenments, the legal contract that sets out
enf orceabl e rights and duties and their “foundation
relationship” that reflects their fundamental understanding in
all its dinmensions, |legal and non-legal. As indicated earlier
in this Essay, the author has been led to this conclusion from
statenments made consistently by international business
executives that once the contract is signed “it is put into
the files and what matters for purposes of the transaction is

the relationship between the parties.” An inportant, inplied

95, See Teisch & Stoever, supra note 51, at 62.



aspect of this relationship is an understanding, given the

i npossibility of predicting all future contingencies, that if
probl ens develop in the future the two sides will engage in
negotiations to maxim ze the joint gains in their
relationship. At the sane tine, the |legal contract grants the
parties the right to invoke certain enforcenment nmechani sns,
such as litigation or arbitration, if specified |egal

obl i gati ons have not been perfornmed by the other side. The
aggrieved party will only pursue them fully, however, if it
judges the benefits of a legal renedy to be greater than its
costs, one of which is the loss of any relationship with the
ot her side. But a party usually cannot accurately nake that
cal cul ation unless it has engaged in sonme form of
renegotiation first. One can argue that one of the purposes
of the delays inherent in pursuing |egal renmedies, such as a
awsuit or arbitration, is to give the parties an opportunity
to negotiate an efficient solution to their conflict.% Thus,
al though Enron began arbitration in London i nmediately after
t he Maharashtra governnment’s cancellation of the power

purchase agreenent, it also immediately comunicated to the

96. See Tracht, supra note 44, at 622 (arguing that well-
crafted security arrangenent shoul d encourage | ender and
borrower to renegotiate their loan if renegotiation is
efficient).



governnment its willingness to renegotiate. The delay inherent
in the arbitration process allowed the renegotiation to take

pl ace, and Enron eventual |y abandoned its arbitration because
it judged the value of the renegoti ated agreenent to be worth

much nore than any damages it m ght receive in arbitration.

=%4c. Eval uate the Worth of the Claimfor Breach of Contract

Agai nst the Value of a Continuing Relationship with the O her

Si de@
The extent of a party’'s willingness to renegotiate a
project agreenment will usually be in direct proportion to the

value it attaches to its potential future relationship with
the other side, particularly if it judges the potenti al
relationship with the other side to be worth nore than the
claimfor breach of contract. For exanple, one of the factors
t hat encouraged Enron to renegotiate with the Maharashtra
governnment after it had cancelled the contract was the
prospect of long-termrelationships in India involving many
energy projects in the future. Enron clearly eval uated that
relationship to be worth nuch nore than winning an arbitral
award in a case that would certainly be a |long protracted
struggle. Even if it won an award for US$300 million, that

victory would not only drastically reduce its business



prospects in the economically inmportant state of Maharashtra

but probably in all of India as well.

=S4d. Look for Ways to Create Value in the Renegotiati on@
Because of differences in culture or personality, or
bot h, persons appear to approach deal making with one of two
basic attitudes: that a negotiation is either a process in
whi ch both can gain (win/win) or a struggle in which, of
necessity, one side wins and the other side |oses (win/lose).
W n/wi n negotiators see deal making as a coll aborative and
probl em sol vi ng process; win/lose negotiators see it as
confrontational. In a reflection of this dichotony,
negoti ation schol ars have concl uded that these approaches
represented two basic paradigns of the negotiation process:
(1) distributive bargaining (i.e., win/lose) and (2)
i ntegrative bargaining or problemsolving (i.e., win/win).?
In the former situation, the parties see their goals as
inconpatible, while in the latter they consider thenselves to

have conpati bl e goal s.

97. See, e.g., Roy Lew cki et al., Negotiation--Readings,
Exerci ses and Cases (1993); Terrence Hoppman, Two Paradi gns of

Negoti ati on: Bargaining and Probl em Sol ving, 542 Annals Am
Acad. Pol. & Soc. Sci. 24-47 (1995); Jeswald W Sal acuse,

| ntercul tural Negotiation in International Business, 8 G oup
Deci sion & Neg. 217, 225 (1999).




I n an extra-deal renegotiation, the general tendency of
the party who feels it has been forced into renegotiation is
to fight a rear guard action, to raise recrimnations, to see
the process as the worst kind of win/lose activity in which
anyt hing gained by the one side is an automatic loss to the
ot her party. The challenge for both sides in a renegotiation
is to create a win/win process, an atnosphere of problem
sol ving, joint gains negotiation. Even if a party feels
forced into an extra-deal renegotiation, it should approach
the process as an opportunity to create value, to make the pie

8

bi gger.®® Thus in the renegotiati ons between Enron and the
Mahar ashtra state governnment over the Dabhol Project, while
Maharashtra State gained a reduced power tariff and project
that was no | onger exclusively foreign, Enron secured certain
addi ti onal benefits including a |large power plant, increased
capital froma new joint venture partners, and an influential

| ocal partner who now had an interest in the success of the

pr oj ect .

=S4e. Make Sure the Parties Fully Understand the Alternatives

98. See Howard Raiffa, Post-Settlement Settlenent, in
Negoti ati on Theory and Practice 323-26 (Breslin & Rubin eds.,
1991).




to Succeeding in the Renegotiation--Especially Their Costs@
Negoti ati on schol ars® have identified the inportance of
each side understanding its Best Alternative to a Negoti ated
Agreenment (“BATNA”) and of estimating the other side’ s BATNA
Recogni zing the costs and benefits of a BATNA, for exanple
pursuing a claimin arbitration or being sued in a court, my
encourage both sides to work harder at resolving their
probl ens at the negotiating table. 1In the case of the Dabhol
Project, at the time the Maharashtra governnent cancelled the
Power Purchase Agreenment, it probably assumed that its action
woul d entail relatively little cost. Moreover, it seened to
have assuned that other investors would be willing to step
into the shoes vacated by Enron or that it would be able to
find indigenous nmeans of solving India s power shortage. Wen
it fully understood that its alternatives to dealing with
Enron were potentially very costly, it |ooked nore favorably
on renegotiation than it had at the time it cancelled the
contract as a result to the Cabinet sub-commttee’ s report.
Once it fully understood the costs that it mght entail in an
international comercial arbitration and the difficulty it
woul d encounter in attracting other investors, it becane

consi derably nore open to agreeing to renegotiation and to

99. See Fisher, supra note 1.



arriving at a satisfactory conclusion to the conflict.

=S4f. Make Sure to Involve Either Directly or Indirectly All
Necessary Parties in the Renegotiation@

I n any renegotiation, a variety of parties may need to be
i nvol ved, either directly or indirectly, even though they are
not thenselves insisting a renegotiation. It is therefore
i nportant to determ ne who those parties are and how t hey
shoul d be connected to the renegotiation process. For exanple
t he Enron-Maharashtra renegotiation, the Indian central
governnment was such a party since it had counter guaranteed
t he Maharashtra governnent’s paynments under power purchase
agreenment and woul d have to approve the terms of any
renegoti ated contract. \Whether such parties should be at the
negotiating table is another question. It may be preferable

to conduct discussions with them separately.

=S4g. The Right Process for the Renegotiation is Inportant@
It is inmportant for both sides to think hard about the

appropriate process for |aunching and conducting extra-deal

renegoti ati ons. Renegotiations often energe out of crisis

characterized by severe conflict anmong the parties, threats,




and high enotion. An appropriate process for the
renegotiation may help to mollify the parties and reduce the
negati ve consequences of the crisis on their subsequent
di scussions. An inappropriate process, on the other hand, my
serve to heighten those negative consequences and i npede the
renegotiations. Thus in the case of the Dabhol Project, the
governnment of the State of Maharashtra, having repudi ated the
original contract while declaring that renegotiations were out
of the question, needed to find a process |ater on that woul d
all ow renegotiations to take place while preserving its
dignity and prestige. The use of a commttee of experts,
rat her than face-to-face renegotiati ons between the governnment
and Enron to start the process, served this purpose. The
commttee, in effect, conducted the renegotiations, which the
governnment had the discretion to approve or disapprove.
Moreover, its status as a conmttee of independent experts,
rat her than of politicians, tended to give its recomendations
a legitimcy needed to persuade the public that Indian
i nterests had been protected.

In sonme cases, the way in which a renegotiation is franed
may i nfluence its success. For exanple, rather than use the
| abel “renegotiation,” a termthat conjures up negative

i nplications of fundamental changes in the sanctity of



contract, the parties in some cases can cast the renegotiation
as an effort to clarify anmbiguities in the existing agreenent,
rat her than to change basic principles. This approach, at

|l east formally, respects the sanctity of contract and thereby
may avoid sone of the friction and hostility engendered by
demandi ng outri ght extra-deal renegotiations. For exanple, a
host country governnent finding that a foreign investnment
project exenpted from*“all taxes and duties” is placing

i ncreasi ng demands on public services may seek to require the
project to pay “user fees” for certain governnmental services
on the grounds that they are not taxes or duties. Another
approach is to request “review’ or “reinterpretation” of key
terns in the contract in |ight of changes in circumnstances,
while still preserving the principles in the original
agreenment. For exanple, even if the host governnment had
specifically agreed that the investnent project would be
exenpt fromuser fees, requiring it to pay additional costs
incurred by the governnment to supply power to the project
during an energy crisis mght be a principled way for
redefining the scope of the exenption w thout altering the
fundamental principles agreed by the parties. Wiver is yet
anot her way of fram ng a renegotiation, an approach that

respects the sanctity of the agreenent yet enables the



burdened party to obtain the relief it seeks. For exanple,
during the energy crisis nentioned above, the governnent n ght
seek a tenporary waiver of certain of its obligations until

the crisis ends.

=S4h. Consider a Role For a Mediator in the Renegotiation
Process@

Medi ation is basically a “voluntary, non-binding process
in which a third person tries to help the parties reach a

negoti ated settlement.”

Al t hough nedi ators are not used
frequently in resolving international business disputes, they
may play a useful role in assisting the parties to achieve
agreenment during a renegotiation. A nmediator can help in any
or all of the following three functions: (1) hel ping design
and manage the renegotiati on process so that the parties wll
have the maxi mum opportunities to create value through their
interaction, (2) assisting with the comunicati ons between the
two sides in a way that will facilitate positive results from

their renegotiation, and (3) suggesting substantive sol utions

to the problens that the parties are encountering during the

100. See Jacob Bercovitch & Jeffrey Z. Rubin, Mediation in
I nternational Relations: Miltiple Approaches to Conflict
Managenment 7 (1992) (offering simlar, but nore el aborate,
definition of nediation); see also Direct Negotiation and
Medi ation, supra note 16, at 53-72.




course of their extra-deal renegotiation.

=S1CONCLUSI ON@

Renegoti ati on, whether post-deal, intra-deal, or extra-
deal, is a constant fact of international business life. As a
result, project developers, financing institutions, and their
| awyers need to understand this phenomenon and devi se
strategi es and nechanisns to deal with it productively. For
many persons, renegotiation is an aberration; for others, a
sonewhat di sreputable practice. It provokes inages of
di sappoi nt ed expectations, of broken proni ses, of bargains
made but not kept. From the vantage point of the individual
proj ect conpany facing demands for an unwanted renegoti ation,
such a reaction is normal and understandable. But fromthe
vant age of international business life in general,
renegoti ati on can be seen as playing a constructive role.

Si xty years ago, Karl Llewellyn made a thoughtful inquiry into
the role of contract in the social order and concluded: “One
turns fromthe contenplation of the work of contract as from
the experience of a Greek tragedy. Life struggling against

»n 101

form In the real m of nodern project contracting, the

struggle of |life against formcontinues. The case of the




Dabhol Power Project was essentially a struggle between the
political life of India and the form of the Power Purchase
Agreenent. As that case denonstrates, the role of
renegotiation in the social order of nodern internationa
business is to nmediate the struggle between life and form to
allow life and formto adjust to one another over the |ong

termat the | east cost.

101. See Llewellyn, supra note 29, at 751.



